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HURLEY ET AL. VS. UNITED STATES, EX REL. GLADMAN 1 

i 

Supreme Court of the District of Columbia I 

The United States of America on the Re- 
lation of Harry E. Gladman 
vs. 

Dwight F. Davis, Secretary of War. Creed 
C. Hammond, Major General, Chief, Militia t aw Vn 
Bureau, Anton Stephan, Major General Com¬ 
manding the National Guard of the District 
of Columbia, Frederic H. Smith, Adjutant 
General, National Guard of the District of 
Columbia I 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at tjie times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Petition for common law writ of certiorari j 

Filed October 1, 1928 ; 

In the Supreme Court of the District of Columbia. 

The United States of America on tiie Re- 
lation of Harry E. Gladman 
vs. 

Dwight F. Davis, Secretary of War, Creed C. 

Hammond, Major General, Chief, Militia 
Bureau, Anton Stephan, Major General 
Commanding the National Guard of the Dis¬ 
trict of Columbia, Frederic H. Smith, Adju¬ 
tant General, National Guard of the District 
of Columbia 

The petition of Harry E. Gladman respectfully shows to the court 
as follows: 

1. Harry E. Gladman is a citizen of the United States, a resident 
of the District of Columbia, and brings this suit in the namejof the 
United States on his relation and as the relator. 

2. The defendants are citizens of the United States. The defend¬ 
ant Dwight F. Davis is Secretary of War of the United States and 
temporarily resident in the District of Columbia. The defendant 
Creed C. Hammond is a major general in the Army of the United 
States and Chief of the Militia Bureau of the War Department of 
the United States and is temporarily resident in the District of Co¬ 
lumbia. The defendant Anton Stephan is major general command¬ 
ing the National Guard of the District of Columbia and is a resident 
of the District oF Columbia. The defendant Frederic H. Sipith is 
the adjutant general of the National Guard of the District of Cplum- 
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bia and is temporarily a resident of the District of Columbia. 
2 They are made defendants herein because under color of their 
respective office and in violation of the law, as hereinafter set 
forth, they have deprived and are continuing to deprive the relator 
of his right to a commission in the National Guards of the District 
of Columbia, as hereinafter set forth. 

3. The relator was duly commissioned a lieutenant colonel in the 
121st Engineers of the National Guard of the District of Columbia 
on the 5th day of February, 1924, and his commission as such was 
duly signed in accordance with law by the President of the United 
States. Since his commission, as aforesaid, he has continued to act 
as said lieutenant colonel and respectfully shows to the court that 
he is and of right ought to be still the said lieuenant colonel of said 
National Guard. 

4. On or about August 14, 1928, the relator received through the 
mails of the United States a notice from the defendant Creed C. 
Hammond in manner and form as follows: 


War Department, Militia Bureau, 

Washington, I). C., August Ilf., 1928. 

The records of the Militia Bureau have been amended to show 
that the status of Harrv Eastburn Gladman, as lieutenant colonel, 
Engrs., of the active National Guard of Dist. of Columbia, was ter¬ 
minated on the 14 Aug., 1928, by direction of Sec. of War. 

Creed C. Hammond, 

Major General, Chief , Militia Bureau. 

Form No. 3-c M. B. 

Copy for officer. 

5. On August 27th, 1928, the relator received from L. C. Brinton, 
jr., who was then and there the adjutant general, National Guard of 
the District of Columbia, a notice in manner and form as follows: 


3 Headquarters District of Columbia Militia, 

August 27, 1928. 

Special Order No. 62. 

1. Lieutenant Colonel Harry E. Gladman, 121st Engineers, Na¬ 
tional Guard of the District of Columbia, is hereby honorably dis¬ 
charged from the National Guard of the United States and District 
of Columbia by reason of the withdrawal of Federal recognition, on 
August 14th, 1928, under the provisions of section 19, act of Congress 
approved March 1, 1889, as amended. 

By command of Major General Stephan. 

L. C. Brinton, Jr., 

Adjutant General 

Copies to— 

Col. Oehmann, 

Lt. Col. Gladman. 


6. The said L. C. Brinton, jr., retired as adjutant general, and 
the defendant Frederic H. Smith has been appointed and has quali¬ 
fied as such adjutant general of the National Guard of the District 
of Columbia. The defendant Anton Stephan is major general in 
command of the District of Columbia National Guard, and the rec¬ 
ord made by L. C. Brinton, jr., adjutant general, as aforesaid, 
is among the records of the National Guard of the District of 
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Columbia, and by virtue thereof the officers of the National Guard 
of the District of Columbia deprive and continue to deprive the 
relator of his rights and privileges as lieutenant colonel of ^engineers, 
as aforesaid. ^ j 

7. Section nineteen of the act of Congress, approved I March 1, 
1889, as amended, which section is referred to in the notice from 
said L. C. Brinton, jr., reads as follows: 

“ Sec. 19. That whenever, in the opinion of the commanding 
general of the militia of the District of Columbia an officer of the 
said militia has become incapacitated for the performance of duty 
for any reason, the commanding general shall submit the name of 
such officer to the Secretary of War, with a view to his being ordered 
before a board of examination, to be appointed by the Secre- 

4 tarv of War. which board shall examine said officer as to his 
physical, mental, and military qualifications. 

If any officer shall fail to appear before a board of examination 
so appointed within thirty days after being notified, or shall fail 
to pass a satisfactory examination, the fact shall be certified b} r the 
board to the commanding general, who shall forward tile record 
of examination to tlie Secretary of War, with his recommendation 
thereon, for submission to the President/' 

8. Section seventy-seven of the national defense act, approved 

June 3rd, 1916, as amended, provides as follows: I 

u Sec. 77. Elimination and disposition of officers.—At any time 
the moral character, capacity, and general fitness for the service of 
any National Guard officer may be determined by an efficiency board 
of three commissioned officers, senior in rank to the officer whose 
fitness for service shall be under investigation, and if the findings 
of such board be unfavorable to such officer and be approved by the 
official authorized to appoint such an officer, he shall be discharged. 
Commissions of officers of the National Guard may be vacated upon 
resignation, absence without leave for three months, upon the recom¬ 
mendation of an efficiency board, or pursuant to sentence of a court- 
martial. Officers of said guard rendered surplus by the disband¬ 
ment of their organizations shall be placed in the National Guard 
Reserve. Officers may, upon their own application, be placed in the 
said reserve.” 

9. The relator was never ordered before a board of examination 
appointed by the Secretary of War nor has any such board examined 
him as to his physical, mental, or military qualifications as required 
by law. At no time has the moral character, capacity, or general fit¬ 
ness for the service of the relator as an officer in the National Guard 
of the District of Columbia been determined by an efficiency board of 
three commissioned officers, senior in rank to the relator, unfavorably 
to this relator. Nor has any such finding been approved by any 
official authorized to appoint this relator; neither has he been; absent 
without leave for three months nor has his commission been 

ordered vacated upon the recommendation of an efficiency 

5 board or pursuant to a court-martial. 

10. The board of officers provided for by sec. 19 of the act of 
March 1st. 1889. has never been appointed by the Secretary of War, 
the plaintiff has never received a notice to appear before any such 
board, no record as provided by said section has ever been submitted 
to the President of the United" States, nor has any action ever been 
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taken by the President of the United States, as provided in said 
section. The relator avers upon information and belief that the 
action of August 14, 1928, bv the defendant. Creed C. Hammond, if 
taken at the direction of the Secretary of War, was not upon the 
direction of the President of the United States. 

11. Prior to the receipt by the relator of the notices dated August 
14th, 1928, from the defendant, Creed C. Hammond, and of the 
notice dated August IT. 1928, from said L. C. Brinton. jr.. certain 
officers of the National Guard of the District of Columbia had 
undertaken to deprive relator of his commission in the National 
Guard of the District of Columbia, assigning as their reason that 
the relator is not a civil engineer. Relator savs that there are 
thirtv officers in the said 121st Regiment of Engineers and that 
only three of them possess the qualifications of civil engineers, that 
there is no requirement of law or of Army regulations that officers 
in the National Guard Engineers Department be civil engineers, 
that the officers of said National Guard in their elfort to vacate 
the commission of the plaintiff wrote certain letters, received replies 
thereto, and pretended to take certain testimony, but no opportunity 
was given to the relator to examine the letters or the replies, to be 
present at the taking of the testimony, to have an opportunity to 
cross-examine the witnesses. The alleged testimonv was taken en- 

4 4 . 

tirely ex parte; no opportunity was given to the relator or 
6 anyone representing him to be present. After the testimony 

had been taken, the plaintiff demanded of the War Depart¬ 
ment and of the said officers a copy thereof, said demand being made 
both verbally and in writing and the same was refused. In no other 
manner and at no other time has there been any attempt to comply 
even colorablv with the law with relation to commissions of officers 
in the National Guard of the District of Columbia or to the vaca¬ 
tion of the plaintiffs commission as required by said Army regula¬ 
tions. 


12. The relator says that the vacating of his commission in the 

National Guard was without warrant of law. in violation thereof, 

» / 

an usurption of the authority of the President of the United States, 
and a violation of the law. 

Wherefore, the relator prays: 

1. That a common-law writ of certiorari issue out of this honor¬ 
able court commanding the defendants to certify to this court the 
records of the Militia Bureau of the War Department appertaining 
to said matter. 

2. That the entry of August 14th. 1928. amending the records of 
the Militia Bureau of the War Department to show that the status 
of the relator as lieutenant colonel of the National Guard of the 
District of Columbia was terminated on August 14. 1928. by the 
direction of the Secretary of War be quashed. 

3 . That a common-law writ of certiorari issue out of this honor¬ 
able court commanding the defendants to certify to this court all 
records of the National Guard of the District of Columbia, and 
particularly the entry of August 27th. 1928. as referred to in para¬ 
graph five hereof, and that the same be quashed. 

4. That all records of the National Guard of the District of 
Columbia and of the War Department of the United States re- 
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moving the relator as a lieutenant colonel in the National 
7 Guard of the District of Columbia be quashed. 

5. And that the relator's status with the National Guard of 
the District of Columbia be restored. 

Harry E. Gladman. 

District of Columbia. ss: 


Harry E. Gladman. being first duly sworn, on oath deposes and 
says that he is the relator herein, that he has read the petition by 
him subscribed and knows the contents thereof, and that! he verily 
believes the statements made therein to be true. 

Harry E. Giadman. 

j 

Subscribed and sworn to before me this 1st day of October, 1928. 

[SEAL.] / PhEBE T. HuXGEKFpRI), 

• Notary j Public. 

H. Win ship Wheatley. 

Attorney for lu lot or. j 

Motion for writ of certiorari 

Filed October 1. 1928 j 

j 

* * sje sgc * H; [ * 

i 

Now comes the relator. Harry E. Gladman, by H. Winshijp Wheat- 
lev, his attornev. and moves the court that a writ of certiorari issue 
as prayed in the petition. 

H. Wixsiiip Wiieatley, 

Attorney for Relator. 

8 Notice to defendants 


Please take notice that I shall call the above motion to the atten¬ 
tion of the court on the f>th dav of October, 1928. at 10 o'clock 
a. m. or as soon thereafter as counsel can be heard. 

i 

H. Win ship Wheatley, 

Attorney for Relator. 

Demurrer 

\ 

Filed October 16, 1928 I 

* * * * * j * 

Now comes the respondents in the above-entitled cause, by their 
attornev, Leo A. Hover, United States Attornev in and for Itiie Dis- 
trict of Columbia, and demurring to the petition filed herein say 
that the petition is bad in substance. 

Leo A. Rover, 

United States Attorney. 

John W. Fiiielly, 
Assistant United States Attorney. 

Note.—Among the matters of law to be argued in support of the 
demurrer are: j 

1. The court is without jurisdiction to grant the writ. j 

2. The petition shows on its face that the respondents are executive 
and administrative officials; that each and all of them acted in 
relation to the subject matter of said petition in a purely executive 


i 
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and administrative capacity; and that the record which the peti¬ 
tioner asks this court to review and change is neither judicial nor 
quasi judicial, but purely administrative. 

3. That the errors alleged by the petitioner to have been 
9 committed by the respondents are susceptible of correction by 
executive or administrative action and the petition does not 
show that the petitioner, prior to the commencement of this action, 
ever sought such correction or brought such alleged errors to the 
attention of the respondents or any of them. 

4. The petition, on its face, shows that the petitioner has not 
exhausted his remedies before the executive departments. 

5. And for other reasons apparent on the face of the record. 

Opinion 

Filed June 29, 1929 


The relator was commissioned a lieutenant colonel in the 121st 
Engineers of the National Guard of the District of Columbia on 
February 5. 1924. On August 14. 192S, Creed C. Hammond, a 
major general in the Army of the United States and Chief of the 
Militia Bureau of the War Department of the United States, for¬ 
warded to relator a notice reading as follows: 

V. ' 

War Department. Militia Bureau, 

Washington. I). C.. August 14* 1-928. 

The records in the Militia Bureau have been amended to show 
that the status of Harrv Eastburn Gladman as lieutenant colonel, 
Engrs.. of the active National Guard of Dist. of Columbia, was 
terminated on the 14 Aug., 1928, bv direction of Sec. of War. 

v * %■ 

j Creed C. Hammond. 

Major General . 

Chief , Militia Bureau. 

Copy for officer. 

Form No. 3-c M. B. 

On August 27, 1928. relator received from L. C.- Brinton, jr., 
who was then the adjutant general. National Guard of the District 
of Columbia, a notice reading as follows: 


10 Headquarters District of Columbia Militia. 

August 27, 1028. 

Special order No. G2. 

1. Lieutenant Colonel Harrv PI. Gladman, 121st Engineers, Na- 
tional Guard of the District of Columbia, is hereby honorably dis- 

7 %> _ « 

charged from the National Guard of the United States and District 
of Columbia by reason of the withdrawal of Federal recognition, 
on August 14th, 1928, under the provisions of section 19, act of 
Congress approved March 1, 1889, as amended. 

By command of Major General Stephan: 

L. C. Brinton, Jr., 

Adjutant General. 

Copies to— 

Col. Oehmann, 

Lt. Col. Gladman. 
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Relator, contending that he has been illegally deprived of his 
commission without any notice, prays for a writ of ceijtiorari com¬ 
manding the defendants to certify to this court all records of the 
National Guard of the District of Columbia and of the War De¬ 
partment of the United States removing him as lieutenant colonel 
in the National Guard of the District of Columbia, and that the 
proceedings taken therein be quashed. 

The district attorney in his brief contends that “the National 
Guard (militia) of the District of Columbia, unlike that of a State, 
is directly subject at all times to the control of the Government of 
the United States, whether or not engaged occasionally ih the service 
of the United States under call or draft/’ Also, that with respect 
to the militia of the District of Columbia “Congress retains exclu¬ 
sive legislative jurisdiction under clause IT of section S, article 1, 
of the Federal Constitution/’ This clause provides that Congress 
shall have power “to exercise exclusive legislation in all leases what¬ 
soever over such District (not exceeding 10 miles square) 
11 as may, by cession of particular States and the! acceptance 
of Congress, become the seat of the Government of the United 
States * * */’ The lGtli clause of the same section declares 

Congress shall have power “ to provide for organizing, arming, and 
disciplining the militia, and for governing such part of them as may 
be employed in the service of the United States, reserving to the 
States, respectively, the appointment of the officers, and the author¬ 
ity of training the militia according to the discipline prescribed by 
Congress.” The district attorney also insists that “ within a State 
the appointment and discharge of militia officers and the govern¬ 
ment of parts of the militia not employed in the service of the 
United States are exclusive State functions over which tlje Congress 
has no direct legislative jurisdiction"; that in a Statejcases may 
arise where an officer of the National Guard “ mav continue to be 
recognized as such by the State authorities after he ceases to be so 
recognized by the Federal authorities. This situation cap not arise 
in the District, where the constitutional reservation to the States of 
the appointing power has no application, and the law thjat governs 
the action of the Federal authorities is equally binding upon those 
of the District.” 

Below are shown in parallel columns the legislative enactments 
of Congress governing the discharge of Regular Army: officers as 
well as officers of the National Guard: * I 


REGULAR ARMY OFFICERS 

41 Stat. 773: In September of 
each and everv vear the President 

%/ m/ 

shall convene a board of not less 
than five general officers, which 
shall arrange all officers in two 
classes—namely, class A, consist¬ 
ing of officers who should be re¬ 
tained in the service, and class B, 
of officers who should not 
12 be retained in the service. 
Until otherwise finally 


NATIONAL GUARD OFFICERS 


Sec. 93, Nat’l defense act: The 
Secretary of War shall cause an 
inspection to be made at least 
once each year by inspector gen¬ 
erals * * * to determine 

* * * whether t h b officers 

and enlisted men possess the phys¬ 
ical and other qualifications pre¬ 
scribed * * *. The reports 
of such inspections shall serve 

as the basis for determihing what 

© 
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classified, all officers shall be re¬ 
garded as belonging to class A 
* * *. Xo officer shall be fi¬ 

nally classified in class B until he 
shall have been given an oppor¬ 
tunity to appear before a court of 
inquiry. In such court of inquiry 
he shall be furnished with a full 
copy of the official records upon 
which the proposed classification 
is based and shall be given an op¬ 
portunity to present testimony in 
his own behalf. The record of 
such court of inquiry shall be 
forwarded to the final classifica¬ 
tion board for reconsideration of 
the case, and after such considera¬ 
tion the finding of such classifica¬ 
tion board shall be final and not 
subject to further revision except 
upon the order of the President. 
Whenever an officer is placed in 
class B. a board of not less than 
three officers shall be convened to 
determine whether such classifica¬ 
tion is due to his neglect, miscon¬ 
duct. or avoidable habits. If 
the finding is affirmative, he 
shall be discharged from the 
Army * * *. 

118th Art. of War: Xo officer 
shall be discharged or dismissed 
from the service except by order 
of the President or by sentence 
of a general court-martial; and 
in time of peace no officer shall 
be dismissed except in pursuance 
of the sentence of a general 
court-martial or in mitigation 
thereof * * *. 

R. S. 1230: When any officer 
dismissed bv order of the Presi¬ 
dent makes in writing an applica¬ 
tion for trial, setting forth under 
oath that he has been wrongfully 
dismissed, the President shall, as 
soon as the necessities of the serv¬ 
ice may permit, convene a court- 
martial to try such officer on the 
charges on which he shall have 
been dismissed. And if a court- 
martial is not so convened within 
six months from the presentation 


organizations and individuals 
shall be considered as constitut¬ 
ing parts of the Xational 
Guard * * *. 

Sec. 77. Xatfi defense act: At 
any time the moral character, ca¬ 
pacity, and general fitness for the 
service of anv Xational Guard 
officer may be determined by an 
efficiency board of three commis¬ 
sioned officers, senior in rank to 
the officer whose fitness for serv¬ 
ice shall be under investigation, 
anti if the findings of such board 
be unfavorable to such officer and 
be approved by the official au¬ 
thorized to appoint such an offi¬ 
cer. he shall be discharged. 
Commissions of officers of the 
Xational Guard may be vacated 
upon resignation, absence without 
leave for three months, upon the 
recommendation of an efficiency 
board, or pursuant to sentence of 
a court-martial. 


118th Art. of War: Xo officer 
shall be discharged or dismissed 
from the service except by order 
of the President or by sentence 
of a general court-martial; and 
in time of peace no officer shall 
be dismissed except in pursuance 
of the sentence of a general court- 
martial or in mitigation thereof 
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of such application for trial, or if 
such court, being convened, does 
not award dismissal or 

13 death as the punishment of 
such officer, the order of 

dismissal by the President shall 
be void. 

It will be noted that sections 77 and 93 of the national defense 
act have for their purpose in general the same object that the pro¬ 
visions of 41 Stat. 773 have respecting officers of the Regular Army. 
In the national defense act no provision is made for an jappearance 
and hearing of the officer whose dismissal is the subject of inves¬ 
tigation, while in 41 Stat. 73 a provision is made for the appearance 
and hearing of a Regular Army officer whose dismissal I is the sub¬ 
ject of investigation. Is the fact that the national defense act fails 
to provide for such appearance and hearing conclusive as Ian affirma¬ 
tive statement that Congress intended a National Guard officer 
should not have the right to such hearing before dismissal? 

A comparison of the acts governing the various methbds of dis¬ 
missing officers of the National Guard and officers of the Regular 
Army shows that the 118th article of war applies equally in both 
cases; 41 Stat. 773 provides that the President shall iconvene a 
board each year for the purpose of classifying officers of the Regu¬ 
lar Armv to determine which officers shall be dismissed from the 
service, while sec. 93 of the national defense act provides that the 
Secretary of War shall cause a similar inspection of National Guard 
officers: 41 Stat. 773 provides that after the classification! above re-j 
ferred to officers classified for dismissal shall be given opportunity* 
to appear and shall be furnished a copy of the charges, and a 
board shall be convened to determine whether such classification is 
due to his neglect, misconduct, or avoidable habits, while;sec. 77 of 
the national defense act provides that at any time the moral 

14 character, capacity, and general fitness of any officer of the 
National Guard may be determined by an efficiency board. 

The finding of the final classification board with respect to the 
Regular Army officer is final, while with regard to National Guard 
officers the finding must be approved by the official authorized to 
appoint the officer. This relator having been commissioned by the 
President, the finding of an efficiency board in his case under sec. 
77 of the national defense act must be approved by the President. 
Sec. 1:230, Ii. S., provides that an officer of the Regular 4-rmy dis¬ 
missed by the President is entitled to a hearing. 

Thus it is seen that with one or two exceptions, not material here, 
no officer of the Regular Army may be dismissed except after an 
ot^portunity for an appearance and hearing. While similar agencies 
are provided for securing dismissal of a National Guard officer, 
Congress has not specifically provided for a hearing before such 
dismissal. By legislating fully Congress has determined what shall 
be due process where dismissal of a Regular Army officer ijs sought, 
whether by order of the President, a court-martial, or the classifica¬ 
tion board, and due process in all these cases contemplates aif appear- 
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ance and hearing of the officer. A National Guard officer is subject 
to dismissal on recommendation of an efficiency board, an order 
of a court-martial, or, as contended by the district attorney, by 
the Secretary of War acting on the basis of the inspection provided 
for by section 93 of the national defense act. If due process re¬ 
quires an opportunity for an appearance and hearing before an 
officer in the Regular Army can be dismissed, whv is anythin" less 
than that due process when it is sought to dismiss an officer of the 
National Guard of the District of Columbia when both the 
Regular Armv and the National Guard of the District of 

15 Columbia are part of the Army of the United States under 
the provisions of the national defense act. as amended to 

include March 4, 1927, which enact that “ the Army of the United 
States shall consist of the Regular Army, the National Guard while 
in the service of the United States * * *.'* 

It would seem, therefore, that due process requires an opportunity 
for a hearing before an officer of the National Guard of the District 
of Columbia can be dismissed from the service notwithstanding that 
there is no specific provision therefor. The question is. How is this 
/to be obtained? If given a full opportunity to be heard before 
/ military tribunals, an officer has no right to seek by extraordinary 
/ legal writs a hearing before a court of law; and the statutes are 
full and comprehensive in providing for a hearing in all cases 
affecting Regular Army officers. If the classification board has 
acted to secure dismissal, a hearing is afforded the officer before a 
court of inquiry. If charged before a court-martial, the officer 
may appear and defend. If the dismissal is sought by the President, 
the officer may on application secure a trial before a court-martial 
where he is entitled to be heard. If due process requires that a 
National Guard officer be accorded a hearing before dismissal and 
he is the subject of a dismissal order of the Secretary of War, his 
remedy seems to be an application to the Secretary for a hearing 
rather than an application to a law court for a writ of certiorari, 
and his petition must accordingly be dismissed. 

Wendell P. Stafford. 

Associate Justice . 

16 Motion to -file amended and supplemented petition 

Filed September 17. 1929 

******* 

Now comes the relator, by H. Winship Wheatley, his attorney, and 
moves the court severally as follows: 

1. That Ernest R. Redmond, colonel. Acting Chief, Militia Bureau, 
be named as party defendant in the place of Creed C. Hammond^ 
major general. Chief, Militia Bureau. 

2. For leave to file an amended and supplemental petition in this 
cause and tenders herewith petition to be filed. 

H. Winship Wheatly, 

Attorney for Relator . 


t 
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Mr. Leo A. Rover, 

United States Attorney. 

Please take notice that the above motion will be called to the 

attention of the court on the 18th day of September,! 1929, at 10 

o’clock a. m. or as soon thereafter as counsel mav be heard. 

%/ 

H. Winsiiip Wheatley, 

Attorney for Relator. 

No objection to filing of supplemental petition. 

Leo A. Rover, 

U. S. Attorney. 

IT Supreme Court of the District of Columbia 


Friday, October 4tii, 1929. 

Session resumed pursuant to adjournment. Hon. F. L. Siddons, 
justice, presiding. 

Wendell P. Stafford, J.: ! 


* 


* 


Upon consideration of the motions filed herein to substitute James 
W. Goode as party defendant and for leave to file an amended and 
supplemental petition, it is ordered that said motions ibe and the 
same are herebv each and severallv granted. i 

Amended and supplemental petition for com mon-law writ of 

certiorari i 


Filed October 10. 1929 


* 


* 


* 


* 


The amended and supplemental petition of Harry E. Gladman 
respectfully shows to the court as follows: 

1. Harry E. Gladman is a citizen of the United States a resident 
of the District of Columbia, and brings this suit in the name of the 
United States on his relation and as the relator. 

2. The defendants are citizens of the United States. The defend¬ 
ant James W. Good is Secretary of War, having succeeded Dwight 
F. Davis, who was Secretarv of War until March i , 1929. 
The defendant Ernest R. Redmond is a colonel in the! Army of 
the United States and Acting Chief of the Militia Bureau of the 
War Department of the United States and is temporarily;a resident 
of the District of Columbia and succeeded Creed C. Hammond as Act¬ 
ing Chief of the said Militia Bureau since the filing of tile original 

petition in this cause. The defendant Anton Stephan is 
IS major general commanding the National Guard of the District 
of Columbia and is a resident of the District of Columbia. 
The defendant Frederic H. Smith is the adjutant general of the 
National Guard of the District of Coulmbia and is a temporary 
resident of the District of Columbia. They are made defendants 
herein because under color of their respective offices and in violation 
of the law, as hereinafter set forth, they are depriving the relator 
of his right to a commission in the National Guard of the District 
of Columbia, as hereinafter set forth. j 


i 
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3. The relator was duly commissioned lieutenant colonel in the 

* 

121st Engineers of the National Guard of the District of Columbia, 
and on the 5th dav of February, 1924, his commission as such 
was duly signed in accordance with law by the President of the 
United States. Since his commission, as aforesaid, he has con¬ 
tinued to act as said lieutenant colonel and respectfully shows to 
the court that he is and of right ought to be yet the said lieutenant 
colonel of said National Guard. 

4. On or about August 14. 1928. the relator received through the 

V ' / V_ 

mails from Creed C. Hammond, who was then and there a major 
general in the Army of the United States and Chief of the Militia 
Bureau, a notice in manner and form as follows: 

War Department. Militia Bureau. 
Washington. IK CAugust lj. W28. 

The records of the Militia Bureau have been amended to show 
that the status of Harry Eastburn Gladman as lieutenant colonel. 
Engrs.. of the active National Guard of Dist. of Columbia, was 
terminated on the 14th Aug.. 1928. by direction of Sec. of War. 

Creed C. Hammond. 

Major General, 

Chief . Militia Bureau. 

Copy for officer. 

Form No. 3 C-M-B. 


19 5. On August 27th. 1928. the relator received from L. C. 

Brinton. jr.. who was then and there the adjutant general. 
National Guard of the District of Columbia, a notice in manner 
and form as follows: 

Headquarters. 

District of Columbia Militia. 

August J7, J9JS. 

Special Order No. 62. 

1. Lieutenant Colonel Harry E. Gladman, 121st Engineers, Na¬ 
tional Guard of the District of Columbia, is hereby honorably 
discharged from the National Guard of the United States and 
District of Columbia by reason of the withdrawal of Federal recogni¬ 
tion on August 14th. 1928. under the provisions of section 19, act 
of Congress approved March 1. 1889. as amended. 

By command of Major General Stephan. 

, L. C. Brinton. Jr., 

Adjutant General. 

Copies to— 

Col. Oehmann. 

Lt. Col. Gladman. 


6. The said L. C. Brinton. jr.. retired as adjutant general and 
the defendant Frederic H. Smith has been appointed and has quali¬ 
fied as such adjutant general of the National Guard of the District 
of Columbia. The defendant Anton Stephan is major general in 
command of the District of Columbia National Guard, and the 
record made by L. C. Brinton, jr., adjutant general, as aforesaid, 
is among the records of the National Guard of the District of 
Columbia, and bv virtue thereof the officers of the National Guard 

* i 
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of the District of Columbia deprive and continue to deprive the 
relator of his rights and privileges as lieutenant colonel of Engineers, 
as aforesaid. 

7. Section nineteen of the act of Congress approved March 1, 

20 1889. as amended, which section is referred to in the notice 
from said L. C. Brinton, ji\. reads as follows: 

Sec. 19. That whenever, in the opinion of the commanding 
general of the militia of the District of Columbia, an officer of the 
said militia has become incapacitated for the performance of duty 
for any reason the commanding general shall submit tjie name of 
such officer to the Secretary of War, with a view to his being ordered 
before a board of examination, to be appointed by the Secretary of 
War. which board shall examine said officer as to his physical, men¬ 
tal. and militarv qualifications. j 

-If any officer shall fail to appear before a board of examination 
so appointed within thirty days after being notified, or shall fail to 
pass a satisfactory examination, the fact shall be certified by the 
board to the commanding general, who shall forward thje record of 
examination to the Secretary of War, with his recommendation 
thereon, for submission to the President.** 

8. Section seventy-seven of the national defense aetj, approved 
June 3rd. 1910. as amended, provides as follows: 

** Sec. 77. Elimination and disposition of officers.—At auv time the 
moral character, capacity, and general fitness for the service of any 
National Guard officer may be determined bv an efficiency board of 
three commissioned officers, senior in rank to the officer wjiose fitness 
for service shall be under investigation, and if the findings of such 
board be unfavorable to such officer and be approved byjthe official 
authorized to appoint such an officer he shall be discharged. Com¬ 
missions of officers of the National Guard may be vacated upon resig¬ 
nation. absence without leave for three mouths, upon the recommen¬ 
dation of an efficiency board, or pursuant to sentence of a court-mar¬ 
tial. Officers of said guard rendered surplus by the disbandment of 
their organizations shall be placed in the National Guard reserve. 
Officers may. upon their own application, be placed in the said 
reserve." I 

9. The board of examination provided for bv sec. 19 of j the act of 
March 1st. 1889. as amended, has never been appointed byithe Secre¬ 
tary of War. the relator has never been ordered before j any such 
board, he has never been examined by any such board as to ibis physi¬ 
cal, mental, or military qualifications, the findings of no siuch board 
have been certified to the commanding general of the militia, nor has 
the record of any such board of examiners been forwarded to the 
Secretary of War for submission to the President. No such board 

has ever been appointed; petitioner has never had an oppor- 

21 tunitv to appear before any such board and to be heard. 

10.* At no time has the moral character, capacity, or general 
fitness for the service of the relator as an officer in the National Guard 
of the District of Columbia been determined by an efficiency board 
of three commissioned officers, senior in rank to the relator, unfa¬ 
vorable to this relator. Nor has any such finding been 'approved 
by any official authorized to appoint this relator; neither has he 
been absent without leave for three months nor has his commission 


I 


i 
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been ordered vacated upon the recommendation of any efficiency 
board or pursuant to a court-martial. Neither lias the relator re¬ 
signed. nor has he been rendered surplus by the disbandment of 
his organization:! neither has he been placed in the National Guard 
reserve upon his own application. 

11. Prior to the receipt by the relator of the notices dated August 
14th. 1928. from Creed C. Hammond and of the notice dated Au¬ 
gust 27. 1928. from said L. C. Brinton, jr., certain officers of the 
National Guard of the District of Columbia had undertaken to de¬ 
prive relator of his commission in the National Guard of the Dis¬ 
trict of Columbia, assigning as their reason that tlie relator is not 
a civil engineer. Relator savs that there are thirtv officers in the 
said 121st Regiment of Engineers and that only three of them 
possess the qualifications of civil engineers: that there is no re¬ 
quirement of law or of Army regulations that officers in the Na¬ 
tional Guard Engineers Department be civil engineers. On January 
2, 1921, the relator was a captain of Infantry in the National Guard, 
having been commissioner as such on December 10. 1918. and as- 
signed to the Fifth Regiment of Infantrv. The Fifth Regiment of 
Infantrv was changed to the 121st Engineers on January 2nd. 1921. 

Without and request from tlie said regiment and without any 
22 request from this relator at that time, to wit. January 2nd. 

1921, the relator was recommissioned as captain of Engineers, 
although he was not a civil engineer and that fact was well known to 
his superior officers. Relator was appointed captain of the Engineers, 
Officers* Reserve Corps, on June 12, 1923. was promoted to lieuten¬ 
ant colonel. 121st Engineers. February ">th. 1924. passing over the 
grade of major: that the relator's qualifications with respect to 
duties of his office were fully known by his superior officers at the 
time of his respective commissions, and his superior officers in the 
War Department knew that he was not a civil engineer at the time 
the respective commissions were given. Relator's qualifications are 
not less now than they were at the time of the respective com¬ 


missions. 

12. The officers of said National Guard in their effort to vacate 
the commission of the plaintiff wrote certain letters, received replies 
thereto and pretended to lake certain testimony, but no opportunity 
was given to the relator to examine the letters or tlie replies, to be 
present at the taking of the testimony, to have an opportunity to 
cross-examine the witnesses. The alleged testimony was taken 
entirely ex parte: no opportunity was given to the relator or anyone 
representing him to be present. After the testimony had been taken 
the plaintiff demanded of the War Department and of the said 
officers a copy thereof, said demand being made both verbally and 
in writing, and the same was refused. In no other manner and at 


no other time has there been any attempt to comply even colorablv 
with the law with relation to commissions of officers in the National 


Guard of the District of Columbia or to the vacation of the plaintiff's 

commission as required by said Army Regulations. 

23 13. Prior to Julv 1st. 1929, the court in this cause rendered 

% 

an opinion on a demurrer to the original petition in which it 
held that it seemed to the court that due process requires an opportu¬ 
nity for a hearing before an officer of the National Guard of the 
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District of Columbia can be dismissed from the service, and that if 
due process required that a National Guard officer be accorded a 
hearing before dismissal and he is the subject of a dismissal order of 
the Secretary of War his remedy seems to be an application to the 
Secretary for a hearing rather than an application to a hut court for 
a writ of certiorari. For a more complete and accurate! statement 
of said opinion it is referred to and prayed to be read las a part 
hereof in its entirety as though fully set forth herein. 

14. On July 1st, 1029, the relator caused to be sent to the Honorable 
James W. Good, Secretary of War, a demand for compliance with 
the holding of the court on the law as follows: 

Washington, D. C., July 1. 1029. 

Honorable James W. Good. 

Secretary of War , Washington, D. C. 

Dear Mr. Secretary: Your attention is respectfully invited to 
an opinion of the Supreme Court of the District of Columbia in 
case entitled 4 ‘ United States, ex rel. Harry E. Gladman, relator, vs. 
Creed C. Hammond, Major General, et al.. Law No. 75,943.” 

You will see by reading the opinion of the court in tliatj case that 
it has held that 1 am entitled to a hearing before dismissal] from the 
military service and that this hearing has not been accorded me. 

Bv orders of August 14. 1928. and August 27. 1928. my relation 
with the National Guard of the District of Columbia was attempted 
to be terminated, but I was not accorded a hearing. j 

I hereby formally but respectfully demand a hearing, 1 to which 
the court has held I am entitled. 

I have been wrongfully dismissed from the military service, 
24 and I respectfully demand a lawful hearing, which the court 
has held to be due process. 

Respectfully. 

(Signed) Harry E. GlIadman. 

Subscribed and sworn to before me this 1st day of July! 1929. 

(Signed) George Gordon Bayne, 

Notary Ptihlig, D. C. 

i 

This letter was accompanied by one from counsel for tike relator 
as follows: I 

July 1, 1929. 

Honorable James W. Good. 

Secretary of War. Washington. D. C. 

In re: Harrv E. Gladman. It. colonel. 121st Engineers, National 

Guard. District of Columbia 

Dear Mr. Secretary: I enclose formal but respectful application 
of Lt. Colonel Harry E. Gladman for the hearing to which the 
court has held that he is entitled under the law. 

I shall thank you to acknowledge receipt of this communication. 
Respectfully, 

(S.) H. Winship Wheatley, 
Attorney forLt. Colonel Harry E. Gladman. 
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15. Thereafter the Secretary of War. on August G. 1929. replied 
to the communication of Julv 1st as follows: 

August 6. 1929. 

Mr. Harry E. Gladmax. 

JOS Pennsylvania Ace. SU.. Washington, />. f . 

Dear Mr. Gladmax: I have before me vour letter of Julv 1, 1929. 
demanding a hearing in the matter of the withdrawal last year of 
your Federal recognition as lieutenant colonel. 121st Engineers. Xa- 
tional Guard of the District of Columbia. 

25 I am informed by the Judge Advocate General of the Army 
that he has carefully examined tin* War Department records 

of the proceedings and action in question: that it appears therefrom 
that vou were given and fullv availed voursclf of the usual hearing 

« » i • %. * 

accorded ]>arties in interest in such proceedings before the. inspector 
general who conducted the inquiry in your case: that your legal 
rights were carefully respected throughout the proceedings: and that 
the proceedings and action taken were, in his opinion, in substantial 
conformity with the law. 

The statement in your letter to the effect that the court in its 
recent decision held that you had not been accorded a hearing was 
doubtless due to inadvertence, since I am advised that the court did 
not so hold, had not heard from the respondents upon that subject, 
and. in fact, did not at that time have that issue before it for decision : 
but. having under consideration only the question of the legal 
sufficiency of the petition, held, in effect, simply that your present 
petition must be dismissed for legal insufficiency of its allegations. 

Accordingly. I shall take no further action upon your present 
communication, except such, if any. as the court may direct upon 
further order or final adjudication. 

Sincerelv vours. 

V V 

James W. Good, 
Secretary of Wa/*. 

Dispatched from A. G. O. August 7, 1929. 

16. The references in the letter dated August G. 1929. quoted above, 
to the effect that the relator was given and fully availed himself 
“of the usual hearing accorded parties in interest in such pro¬ 
ceedings” is to the following circumstances and none other. 

The relator received from Thorne St raver, lieutenant colonel, a 
letter dated Mav 21st. 1928. as follows: 

May 21. 1929. 

Subject: Federal recognition. 

To: Lieut. Colonel Harry E. Gladman, 121st Engineers. District of 
Columbia National Guard. 22308 Pennsylvania Ave. SE., Wash¬ 
ington. D. C. 

1. Under tlui_pi;p visions of sec. 93. national defense act, I have 
been^detrrrl rTTny t lie Secretary ofTVar to make an inspection for the 
purpose of determining whether Federal recognition should be with¬ 
drawn from you. 

26 2. If vou will come to mv office, room 122. State, War, and 
Navy Building, a procedure in this matter will be agreed 

upon that will facilitate the investigation and assure to you an 
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opportunity to have presented in your own behalf all th6 evidence, 
testimonial and documentary, that you may desire secured. 

Thorne Strader, 

Lt. Col., I. (r . D . 

The said section 93 of the national defense act reads as follows: 

“ Sec. 93. Inspections of the National Guard.—The Secre¬ 
tary of War shall cause an inspection to be made at leastj once each 
year by inspectors general, and if necessary by other officers of the 
Regular Army detailed by him for that purpose, to jdetermine 
whether the amount and condition of the property in thej hands of 
the National Guard is satisfactorv; whether the National! Guard is 
organized as hereinbefore prescribed; whether the officers and en¬ 
listed men possess the physical and other qualifications prescribed; 
whether the organization and the officers and enlisted men thereof 
are sufficiently armed, uniformed, equipped, and being trained and 
instructed for active duty in the Held or coast defense; and whether 
the records are being kept in accordance with the requirements of 
this act. The reports of such inspections shall serve as a! basis for 
deciding as to the issue to and retention by the National Guard of 
the military property provided for by this act and for determining 
what organizations and individuals shall be considered as consti¬ 
tuting parts of the National Guard within the meaning of jthis act.” 

Upon the receipt of said letter the relator forthwith went to the 
War Department to see Colonel Straver and was told by Colonel 
St raver that when he was needed again he would be sent for; There¬ 
after, upon the request of the said Colonel Straver, he weint to the 
W ar Department again on June 29, 1928, and the said Colonel 
Straver asked the relator to be sworn and read to him excerpts from 
alleged efficiency reports made aBoufTliim during the years 1919, 
1921, 1922, 1924, 1925, 1926, and 1927, and asked the relator what 
he had to say about these ratings and estimates. All of the state¬ 
ments were unsworn : witness had no opportunity to crossjexainine 
the persons who had made them; they had been rendered to the 
War Department, save one in 1924, in violation of the instructions 
contained on the back of the efficiency report, which reads as 
follows: 

27 u 7. Paragraph R. — Commanding officers should acquaint 
officers under their commands relative to deficiencies; prefer¬ 
ably at the time noted, in such manner as seems best, and by!instruc¬ 
tion, example, and leadership, or. when necessary, disciplinary or 
other proper measures, assist the officer to overcome his deficiencies. 
A rating of u Inferior ” or u Below average" will be considered as 
an unfavorable entry within the meaning of Paragraph R.i and an 
unequivocal statement will be made under R as to whether or! not the 
officer reported upon was or was not informed as to the deficiencies 
which caused the unfavorable ratings prior to the rendition of the 
report. 

'*8. Unfavorable entry of fact.—The officer reported upbn will 
be furnished, by official letter, with a copy of any unfavorable entry 
of fact on the report by the officer making such entry. This letter 
wull then be returned to the writer by the officer concerned, by 
indorsement including such statement as he mav desire td make. 


I 
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This statement, with remarks thereon bv the officer who made the 
unfavorable entry, will be forwarded with the report. If the report 
will be unduly delayed in securing such statement, a copy of the 
letter by which the officer concerned was informed as to the unfavor¬ 
able entry will be inclosed with the report and his statement for¬ 
warded later. No unfavorable entry of fact will be made as a mat¬ 
ter of opinion. Copies of unfavorable entries of opinion need not 
be furnished the officer reported upon. No entry of opinion reflect¬ 
ing upon the character or integrity of an officer will be made on this 
report unless the facts upon which such opinion is based are stated. 
Space for remarks may be used for this purpose.*’ 

The relator had not been furnished with a copy of any of them 
nor informed by his commanding officer of anv deficiencv. with the 
\ exception that lie had been informed of the deficiency report ren- 
J dered in 1924. After the 1924 report relator had repeatedly asked 
his commanding officer. Colonel Oehmann, after each annual inspec¬ 
tion if everything was all right in so far as this relator was con- 
cerned and had been told by him that it was. and relator had heard 
nothing further from said deficiencv report from the time it was 
made in 1924 until he was questioned about it by Colonel Strayer, 
four years later, on June 29. 1928. 

Colonel Strayer read to the relator extracts from statements which 
he termed ‘‘testimony" and which he said had been given bv the 
regimental commander and by Colonel Anderson, inspector-instruc¬ 
tor of the Kegular Army, and asked relator “What have you to 
sav regarding this testimony?" Colonel St Rivers statement that 
the regimental commander and Colonel Anderson had testified 
2S was the first information that this relator had that any testi¬ 
mony had been taken against him. He was not present at the 
time they testified; he had no opportunity to be present. He had no 
opportunity to cross-examine either one of them nor to have counsel 
present at the taking of that testimony, nor does the relator know 
of what the testimony consisted save as to certain extracts which 
Colonel Straver read to him. 

Kelator avers upon information and belief that statements were 
obtained by Colonel Straver or some one for him from a number of 
other officers in the National Guard and considered by said Colonel 
Strayer and by the War Department in making the orders of August 
14, 1928, and by the National Guard in making its order of August 
27, 1928. Kelator had no opportunity to cross-examine these wit¬ 
nesses or to be faced by them. He is not even informed whether 
they were sworn. 

Kelator at the session with Colonel Strayer on June 29. 192S, de¬ 
manded to know what the charges were again st him and that he 
•• have permission for counsel! Neither was accorded him. 1 Thereafter 
relator prepared a written statement supplementing the verbal an¬ 
swers that he had made to Colonel Straver and tendered the written 


statement to Colonel Strayer and again appeared before Colonel 
Strayer on July 16, 1928, with several witnesses whom he desired 
Colonel Strayer to hear on his behalf; that the relator asked to be 
present while the statements of the witnesses were taken and this 
was refused. 
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Thereafter the relator on August 23rd, 1928, sent the: following 
letter to Colonel Strayer: 

29 August |23, 1928. 
Lt. Col. Thorne Strayer, 

Inspector GeneraTs Department , 

it 120 War Department , Washington, D. C. 

My Dear Colonel Strayer: Upon the advice of my counsel I am 
writing to you to ask that your oflice forward to me & complete 
stenographic report of the entire testimony in the case of Lt. Col. 
Harry E. Gladman, I). C. X. G. 

My counsel desires that the copy of this testimony is jto include 
that made by Major General Anton Stephan or any other officers or 
persons testifying in the above case whether connected with the regu¬ 
lar or militia military organization or not. 

Appreciating your prompt attention to this matter, I ajn, 

Very truly yours, 

%/ v 7 ! 

Harry E. Gladman. 

This su it was filed. Qc-tober 2, 1928, and up until that time the re¬ 
lator had received no answer to his letter of August 23rd, 1928. 
On October 24th, 1928, relator received in an official envelope of the 
War Department, postmarked October 23, 1928, a letter dated 
October 13, 1928, which reads.as follows: 

October 13, 1928. 

Mr. Harry E. Gladman, 

208 Pennsylvania Avenue & 7t\, Washington , D. C. 

Dear Sir: Your letter of August 23, 1928, addressed to IL 
Colonel Thorne Strayer, Inspector General’s Department, Requesting 
a copy of the testimony taken by the latter in the course of his recent 
official investigation of vour case, having been transmitted through 
channels, has reached my office. 

Since the date of your letter you have begun suit in the' Supreme 
Court of the District of Columbia against the Secretary of. War and 
others, seeking judicial review of the proceedings in yourt case, in¬ 
volving the official report containing the testimony to which you 
refer. Therefore consideration of your request has been Suspended 
to await the outcome of said suit. 

Very truly yours, 

(Signed) C. B. RobbiIns, 

The Assistant Secretary 6f War. 

30 Relator avers that the above proceeding does not constitute 
due process of law, but is an abridgment of the fights of 

this relator in the following respects: 

1. There was no power in Colonel Strayer to conduct a proceeding 
under the law to remove this relator as an engineer officer of the 
National Guard. 

2. The relator has a fundamental legal and natural right: to know 
the nature of the charge or accusation against him, all of the testi¬ 
mony that is given against him, the right to cross-examine witnesses 
testif\*ing against him, the right to be present at the taking of 
testimony of witnesses against him, and the right to be heard by 
counsel. 


lieutenant 
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The proceeding upon which the Secretary of War now relies was 
not only void in law but a deprivation of the fundamental legal 
and natural rights of this relator. 

Relator avers that section 93 of the national defense act, as quoted 
above, confers upon the Secretary of War power only to make inves¬ 
tigation, but that he can not deprive the relator of his commission 
as lieutenant colonel without giving him a hearing, which would 
constitute due process. 

17. Relator says that he was never given an opportunity to be 
heard before anv militarv tribunal or officers, otherwise than as set 

* V 

forth above: he has never been charged before a court-martial and 
given opportunity to appear and defend: he has never been given a 
hearing before the Secretary of War, although he has demanded it 
and that part of the letter of the Secretary of War where he says 
that he was given and fully availed himself of a hearing before the 
inspector general is a mistake of fact in that he never was given 
an opportunity for a hearing, although he has demanded it, as set 
forth above. 

31 18. Relator says that the vacation of his commission in the 
National Guard was without warrant of law, without due 

process of law, and in violation thereof. 

Therefore the relator prays: 

1. That a common-law writ of certiorari issue out of this honorable 
court commanding the defendants to certifv to this court the records 
of the Militia Bureau of the War Department appertaining to said 
matter. 

2. That the entry of August 14, 192S, amending the records of the 
Militia Bureau of the War Department to show that the status of 
the relator as lieutenant colonel of the National Guard of the Dis¬ 
trict of Columbia was terminated on August 14, 1928, by the direction 
of the Secretary of War be quashed. 

3. That a common-law writ of certiorari issue out of this hon¬ 
orable court commanding the defendants to certify to this court all 
records of the National Guard of the District of Columbia, and 
particularly the entry of August 27, 1928, as referred to in para¬ 
graph five hereof and that the same be quashed. 

4. That all records of the National Guard of the District of Colum¬ 
bia and of the War Department of the United States removing the 
relator as a lieutenant colonel in the National Guard of the District 
of Columbia be quashed. 

f>. And that the relator’s status with the .National Guard of the 
District of Uoh'imbia'be restored. 

-Harry E. Gladmax. 

District of Columbia, ss: 

Harry E. Gladman, being first duly sworn, on oath deposes 

32 and says that he is the relator herein, that he has read the 
}>etition by him subscribed and knows the contents thereof. 

and that he verily believes the statements made therein to be true. 

H arry E. Gladmax. 

Subscribed and sworn to before me this 14th day of September, 
1929. 

[seal.] i George Gordon Payne, 

Nt lorry Public , 1). C. 

H. Wixship Wheatley, 

Attorney for Relator . 
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Demurrer 

Filed October 24, 1929 


Xow come the respondents in the above-entitled cause, by their 
attorney, Leo A. Hover, United States Attorney in and for the 
District of Columbia and, demurring to the petition filled herein, 
say that the petition is bad in substance. 

Leo A. Hover, j 

United States Attorney. 

John W. Fihelly, 
Assistant United States Attorney. 

Note.—Among the matters of law to be argued in support of the 
demurrer are: I 

1. The court is without jurisdiction to grant the writ. ; 

2. The petition shows on its face that the respondents are execu¬ 
tive and administrative officials, that each and all of them acted in 
relation to the subject matter of said petition in a purely' executive 

and administrative capacity, and that the record which the 

33 petitioner asks this court to review and change is neither 
judicial nor quasi judicial, but purely administrative. 

3. That the errors alleged by the petitioner to have been com¬ 
mitted by the respondents are susceptible of correction by |executive 
or administrative action, and the petition does not show! that the 
petitioner prior to the commencement of this action ever sought such 
correction or brought such alleged errors to the attention of the 
respondents or any of them. 

4. The petition, on its face, shows that the petitioned has not 
exhausted his remedies before the executive departments. ! 

5. And for other reasons apparent on the face of the record. 

Supreme Court of the District of Columbia S 

i 

Friday, November, 8'^, 1929. 

Session resumed pursuant to adjournment; lion. F. L. Siddons, 
Justice, presiding. 

* * * * * * * 

Upon consideration of the motion filed herein to substitute Will¬ 
iam (i. Everson as party defendant in tlie place and stead of Ernest 
R. Redmond, it is ordered that said motion be, and the isame is 
hereby, granted. 

i 

34 Memorandum Opinion 

Filed June 2G, 1930 


This case is before the court on a demurrer to the amended peti¬ 
tion for a writ of certiorari. By the argument the court is called 
upon to decide as to the applicability of Sections 77 and 93 of the 
National Defense Act. j 
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Section 77 reads: 

44 Elimination and disposition of officers.—At any time the moral 
character, capacity, and general fitness for the service of any 
National Guard officer mav be determined bv an efficiency board of 
three commissioned officers, senior in rank to the officer whose fit¬ 
ness for service shall be under investigation, and if the findings of 
such board be unfavorable to such officer and be approved by the 
official authorized to appoint such an officer, he shall be discharged. 
Commissions of officers of the National Guard may be vacated upon 
resignation, absence without leave for three months, upon the recom¬ 
mendation of an efficiency board, or pursuant to sentence of a court- 
martial. Officers of said guard rendered surplus bv the disband¬ 
ment of their organizations shall be placed in the National Guard 
Reserve. Officers may. upon their own application, be placed in the 
said reserve.*' 

Section 93 reads: 

44 Inspections of the National Guard.—The Secretary of War shall 
cause an inspection to be made at least once each year by inspectors 
general, and if necessary by other officers, of the Regular Army, de¬ 
tailed by him for that purpose, to determine whether the amount and 
condition of the property in the hands of the National Guard is 
satisfactory: whether the National Guard is organized as hereinbe- 
fore prescribed: whether the officers and enlisted men possess the 
physical and other qualifications prescribed; whether the organiza¬ 
tion and the officers and enlisted men thereof are sufficiently armed, 
uniformed, equipped, and being trained and instructed for active 
dutv in the field or coast defense: and whether the records are being 
kept in accordance with the requirements of this act. The reports 
of such inspections shall serve as the basis for deciding as to the 
issue to and retention by the National Guard of the military property 
provided for by this act and for determining what organizations 
and individuals shall be considered as constituting parts of the 
National Guard within the meaning of this act. 

The demurrer admits that the relator received a notice from 
an officer that he had been detailed to make the inspection 
35 provided for by sec. 93: that when the relator appeared be¬ 
fore the inspecting officer he was denied the right to examine 
the witnesses called by the inspector and was denied the right to 
be present, either in person or by counsel, during such examination 
by the inspector: that he was also denied the right to be present 
during the examination of witnesses in his behalf. The demurrer 
also admits that subsequent thereto he received from the Chief of the 
Militia Bureau of the War Department a notice dated August 14, 
1928, reading: 

44 The records of the Militia Bureau have been amended to show 
that the status of Harry Eastburn Gladman, as lieutenant colonel, 
Engrs., of the active National Guard of Dist. of Columbia, was 
terminated of the 14th Aug., 1928, by direction of Sec. of War.” 
as well as a notice from the adjutant general of the National Guard 
of the District of Columbia reading: 

44 Lieutenant Colonel Harry E. Gladman, 121st Engineers, Na¬ 
tional Guard of the District of Columbia, is hereby honorably dis¬ 
charged from the National Guard of the United States and District 
of Columbia by reason of the withdrawal of Federal recognition 
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on August 14th, 1928, under the provisions of section 19, act of 
Congress approved March 1, 1899. as amended.” j 

The demurrer also admits the allegations of the petition that not 
even a colorable compliance with the provisions of section 77 has. 
been made. | 

When this case was before the court on the original I petition, it 
was held that due process required a hearing before dismissal but 
that an officer had no right to seek a hearing before a court of law 
if accorded an opportunity to be heard before tlie duly j constituted 
military tribunals, and the petition was dismissed because it failed 
to show that he had been denied a hearing before duly j constituted 
military tribunals. The amended petition plainly shows that the 
only hearing accorded bv_ t he milita ry author ities wag 

36 Tohnecfion with {Tie Inspection authorized by sec. 93 above 

quoted. ' - 

The argument in support of the demurrer in brief is that sec. 
93 gives the Secretary of War an absolute discretion to grant, 
withhold, or withdraw Federal recognition to any member of the 
National Guard and that such individual is not entitled to invoke 
the provisions of sec. 77 either before the grant of Federal recogni¬ 
tion or after its withdrawal. The argument also is made that the 
Secretary of War and Chief of the Militia Bureau were not party 
to or responsible for the formal order of discharge of the relator 
as an officer of the National Guard; that the major general and 
adjutant general of the District National Guard had nothing to do 
with the action taken under sec. 93. It is further said that the 
withdrawal of Federal recognition had the effect of placing relator 
in a status wherein further participation by him in thej activities, 
administration, or affairs of the National Guard was precluded by 
reason of the fact that such withdrawal of recognition must be con¬ 
sidered as a discharge of his commission by operation of law; i. e., 
that withdrawal of recognition from a guard officer of a jState does 
not affect his status, but that the same action respecting a guard 
officer of the District of Columbia operates to terminate his con¬ 
nection with the guard. 

The court feels that the national defense act, as amended March 
4, 1927, is intended to cover all the land forces of the jcountry— 
Federal, State, Territory, and the District of Columbian If the 
Secretary of War withdraws Federal recognition from an indi¬ 
vidual member of the National Guard of a State, that get has no 
effect on his status within the State: i. e., he continues to be a com¬ 
missioned officer of the National Guard of that State. His 

37 commission is not automatically vacated, and under section 
77 of the act it may not be vacated except by one of the 

four methods therein set forth. But it is said that in thje District 
of Columbia a National Guard officer occupies a different status 
from an officer in the guard of a State: that he is purely a Federal 
officer and can have no recognition except Federal. It is claimed 
sec. 93 of the act applies to the District and that withdrawal of 
Federal recognition terminates Federal standing, but that sec. 77 
of the act is not necessarily applicable to the District, i The act 
does not exclude the District of Columbia from the provisions of 
sec. 77, and the court should not close its eyes to that section. 
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No criticism can be made of the inspection in this case by anyone, 
including the relator, if the only result is the result contemplated 
by sec. 93 because he would not be damaged in any way. He would 
still have his commission. But if the result of this inspection 
operates to automatically vacate his commission then he has a 
right to a full hearing. The Talog case, reported in the Philippine 
Official Gazette June 21. 192S (20 Off. Gaz., pp. 1929-1943). can 
not be controlling here, since the court is not fullv advised in regard 
to both legislation and regulations under which the separation of 
Talog from the:service was conducted. It will do no good to speak 
in general terms of what is due process, an opportunity for hearing, 
etc. Each case must be governed by its own facts. 

If the status!of the National Guard of the District is the same 
as that of a State, then the inspection under sec. 93 can only result 
in withdrawal of Federal recognition. It will have no effect on the 
relator's commission. He will still be an officer in the District 
National Guard, and his commission could he vacated only under the 
provisions of sec. 77. 

38 If the status of the District National Guard differs from 

tlint of a State, there is nothing to indicate that Congress 
intended to exclude the officers of the District National Guard 
from the benefits and restrictions of sec. 77. and the court feels 
that the District National Guard as an organization is governed by 
the national defense act so long as Federal recognition is extended to 

V 

the guard as an organization and accepted by it. To withdraw 
Federal recognition from one officer of the guard has no effect on 
the organization. It is still bound under the act to comply with 
sec. 77 when it is sought to vacate the commission of an officer 
member of the guard. The commanding officer of the District 
National Guard can not at his pleasure ignore sec. 77 and then ask 
the court to do the same. Neither the officials of the War Depart¬ 
ment nor of the District National Guard can accomplish by indirec¬ 
tion what the national defense act prohibits them from doing 
directly. The demurrer should be overruled. 

Wendell P. Stafford, 

Associate Justice. 


Supreme Court of the District of Columbia 

Thursday, June 26th, 1930. 

Session resumed pursuant to adjournment. Hon. F. L. Siddons, 
Justice, presiding. 

This order by W. P. Stafford, Justice. 

******* 

Upon consideration of the motion filed herein to substitute P. J. 
Hurley as party defendant, it is ordered that said motion be, and 
the same is hereby, granted. Further, upon consideration of the 
demurrer filed herein to the amended petition, it is ordered that said 
demurrer be, and the same is hereby, overruled. 
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39 Supreme Court of the District of Columbia: 

Saturday. June 28", 1930. 

Session resumed pursuant to adjournment, Hon. Jess^ C. Adkins, 
Justice, presiding. j 

This order bv Mr. Justice W. P. Stafford. j 

* * * * * * j * 

The demurrer filed herein to the amended petition having been 
overruled on the 26th day of June, 1930, the defendants how in open 
court elect to stand upon said demurrer. 

Whereupon, it is ordered that the prayers of the said petition 
be, and the same are hereby, granted, and that a common law writ 
of certiorari do forthwith issue out of the clerk’s office of this court 
directed to the defendants in this cause commanding them to certify 
to this court the records of the Militia Bureau of the War Depart¬ 
ment in conformity with the prayers of the said amended petition. 

From the foregoing the defendants, in open court, note an appeal 
to the Court of Appeals of the District of Columbia. 

I 

i 

Assignment of Errors 

Filed Julv 10, 1930 ! 

* 

* v * * * * I * 

I 

1. The court erred in holding that it had jurisdiction in this case. 

2. The court erred in overruling the demurrer to th<b amended 
and supplemental petition. 

3. The court erred in holding that the petitioner had been denied 
due process of law. 

4. The court erred in holding that section 77 of the national de¬ 

fense act applied to this case. j 

40 5. The court erred in holding that the status of the Na¬ 
tional Guard of the District of Columbia is the same as that 

of the National Guard of a State. 

6. The court erred in holding that the withdrawal ojf Federal 
recognition has no effect on the petitioner’s commission, j 

7. The court erred in holding the Secretary of War and itlie Chief 
of the Militia Bureau as legally responsible for the result flowing 
from their action in withdrawing Federal recognition, whjile at the 
same time holding that the withdrawal of Federal recognition was 
within their discretion and proper. 

8. In further respects apparent of record. j 

Leo A. Hover, j 
United States Attorney. 

John W. FihelIy, 
Assistant United States Attorney. 

Service acknowledged this 9th day of July, A. D. 1930. j 

H. Winship Wheatley, 

Counsel for Appellee. 
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Designation of record 
Filed July 10, 1930 

Now come Patrick J. Hurley, William G. Everson, Anton Stephan, 
and Frederic H. Smith, appellants in the above-entitled cause, and 
designate the parts of the record which they desire to have included 
in the transcript, said parts being considered sufficient for the deter¬ 
mination of the questions raised on appeal, namely: 

1. Petition for writ of certiorari and motion for writ. 

2. Demurrer of respondents. 

3. Memorandum opinion of the court. 

4. Motion of relator to file amended and supplemental peti¬ 

tion. 

41 5. Order of the court allowing the substitution of James 
W. Goodi as party defendant and granting of leave to file 

amended and supplemental petition. 

6. Amended and supplemental petition. 

7. Respondents' demurrer to same. 

8. Substitution of William G. Everson. 

9. Motion to substitute Patrick J. Hurlev. Secretary of War, 
granted. 

10. Memorandum of the court overruling demurrer. 

11. Minute entry showing the demurrer was overruled. 

12. Minute entry showing respondents elected to stand on the 
demurrer to the amended and supplemental petition. 

13. Judgment of the court granting the writ of certiorari and the 
notation of an appeal by the respondents. 

14. Assignment of errors. 

15. This designation. 

Leo A. Rover, 

United /States Attorney. 
John W. Fihelly. 
Assistant United States Attorney. 

Service acknowledged this 9th day of July, A. D. 1930. 

H. Winshii* Wiieati.ey, 

Counsel for Appellee. 

42 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered from 
1 to 41, both inclusive, to be a true and correct transcript of the 
record according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 75945 at law, wherein 
the United States of America on the relation of Harry E. Gladman 
is petitioner and Dwight F. Davis, Secretary of War, et al., are 
respondents, as the same remains upon the files and of record in said 
court. 
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| 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
23d day of August, 1930. 

[seal.] Frank E. Cunningham, 

Cleric , 

By Chas. B. Coflin, j 

Assistant Clerk. 

[Indorsement on cover:] District of Columbia Supreme Court. 
No. 5287. Patrick J. Hurley, Secretary, &c., et al., Appellants, vs. 
United States of America, ex rel. Henry E. Gladman.j Court of 
Appeals, District of Columbia. Filed Sep. 2, 1930. Henry W. 
Hodges, clerk. 
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In the Court of Appeals of the District 

of Columbia 

| 

October Term, 1930 

i 

No. 5287 | 

Patrick J. Hurley, Secretary of War; William 
G. Everson, Major General, Chief, Militia 
Bureau; Anton Stephan, Major General Com¬ 
manding the National Guard of the District of 
Columbia; Frederic H. Smith, Adjutant Gen¬ 
eral National Guard of the District of Columbia, 
appellants 

v. | 

United States of America, ex rel. Harry IE. 

Glad man, appellee | 

BRIEF FOR APPELLANTS 


STATEMENT OF THE CASE 

This is an appeal from an order of the Supreme 
Court of the District of Columbia, granting a Nvrit 
of certiorari, after that court had overruled a gen¬ 
eral demurrer to the amended and supplemental 
petition and the defendants (appellants here) had 
elected to stand on the demurrer. (R. 25.) 

i 

The relator, Harry E. Gladman, in his amended 
and supplemental petition (R. 11-15), alleges,! in 
substance and pertinent part: 



That relator was dulv commissioned a lieutenant 

•/ 

colonel in the National Guard of the District of 
Columbia on the 5th day of February, 1924 (R. 12) ; 
that on May 21,1928, the relator received a written 
communication from Lieutenant Colonel Thorne 
Strayer, Inspector General’s Department, War De¬ 
partment, advising relator that Lieutenant Colonel 
Straver had been detailed bv the Secretarv of War, 
under the provisions of Section 93, National De¬ 
fense Act (Title 32, U. S. Code, Sec. 15), to make 
an inspection for the purpose of determining 
whether federal recognition should be withdrawn 
from the relator; that subsequently Lieutenant 

Colonel Straver informed the relator of various 

* 

unfavorable entries upon alleged efficiency reports 
made upon the relator during the period 1921- 
1927, and took testimony of the relator and other 
witnesses concerning the official qualifications of 
the relator, permitting the relator to testify and 
submit a written statement in his own behalf, but 
refusing at all times to permit the relator to attend 
in person, or be represented by counsel, when the 
statements of other witnesses were taken, and re¬ 


fusing to furnish the relator with copies of the 
testimony thus taken (R. 16-19); that thereafter 
on or about August 14, 1928, relator received bv 


mail from the Chief of the Militia 


jau. War 


Department, a notice as follows: 

War Department, Militia Bureau, 

Washington, D. CAugust 14,1928. 
The records of the Militia Bureau have 
been amended to show that the status of 


3 



Harry Eastman Gladman as lieutenant 
colonel. Engineers, of the active National 
Guard of Dist. of Columbia, was termi¬ 
nated on the 14th Aug., 1928, by direction of 
Sec. of War. ! 

Creed C. Hammoxd, j 

Major General, \ 

Chief, Militia Bureau. 
Copy for Officer. I 

Form No. 3C-M. B. (R. 12); ! 


that on August 27, 1928, relator received from the 
Adjutant General, National Guard of the District 
of Columbia, a notice as follows: 


Headquarters, District j 

of Columbia Militia, j 
August 27, 1928. 

Special Order No. 62. 

1. Lieutenant Colonel Harrv E. Gladman, 

4 / 7 

121st Engineers, National Guard of the Dis¬ 
trict of Columbia, is hereby honorably dis- 
charged from the National Guard of the 
L T nited States and District of Columbia by 
reason of the withdrawal of Federal recog¬ 
nition on August 14th, 1928, under the pro¬ 
visions of section 19, act of: Congress ap¬ 
proved March 1, 1889, as amended. 

By command of Major General Stephan: 

L. C. Brixtox, Jr., 

Adjutant General, j 
Copies to— I 

Col. Oelnnann, j 

Lt. Col. Gladman. (R. 12); ; 


that by reason of the order last above quoted, the 
officers of the National Guard of the District of 
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Columbia “deprive and continue to deprive the 
relator of his rights and privileges as lieutenant 
colonel of Engineers, as aforesaid'’ (R. 12-13) ; 
that the relator has never been ordered before an 
examining board, as provided by Section 19 of the 
Act of Congress approved March 1, 1889, as 
amended (Title 20. 1). C. Code, sec. 1461; 35 Stat. 
631). or before an efficiencv board as authorized bv 
Section 77, National Defense Act (Title 32, U. S. 
Code, sec. 114) (R. 13-14); and that the vacation 
of relator's commission was unlawful. Wherefore 
the relator pravs for review bv certiorari of the 
records of the War Department and of the Na¬ 
tional Guard of the District of Columbia pertaining 
to his case, and that the court quash the notice and 
order above quoted, and all “records of the Na¬ 
tional Guard of the District of Columbia and of the 
War Department of the United States removing 
the relator as a lieutenant colonel in the National 
Guard,'’ and restore the relator's official status 
(R. 20). 

The issue presented here is, broadly, whether 
the allegations of the amended and supplemental 
petition are sufficient to justify the granting of the 
writ, or, in other words, whether the lower court 
erred in overruling the demurrer and granting the 
writ. This general issue raises the following spe¬ 
cific questions: 

(1) Were the defendants, in the official proceed¬ 
ings alleged in the amended petition, acting in a 


0 


purely executive or administrative capacity, or 
otherwise ? i 

(2) If the defendants were acting in a purely 

executive or administrative capacity, are their 

actions and records subject to judicial review and 

modification bv certiorari? 

* 

(3) Should the demurrer to the amended peti¬ 
tion have been sustained on the ground that the 
relator failed therein to allege that he had applied 
to the defendants for and been refused correction 
of the alleged irregularities, or, in other words,, for 
failure to show that he had exhausted cither 

i 

i 

remedies l I 

(4) In proceedings under the direction of: the 

I 

Secretary of War, pursuant to section 93, National 
Defense Act, to determine whether an officer oft the 
National Guard shall continue to be “considered 

j 

as constituting part of the National Guard within 
the meaning of this act/’ is the officer legally! en- 
titled to be present in person or by counsel atithe 

i 

taking of all testimonv before the officer making 
the inspection, to cross-examine all witnesses, and 
to be furnished a copy of the testimony taken l \ 

(5) What is the legal effect of withdrawal! of 

Federal recognition bv order of the Secretary of 

\ •• 

i 

War, under Section 93, National Defense Act* in 
the case of an officer of the National Guard of the 

i 

i 

District of Columbia? Does such withdrawal 
operate to terminate his official status with relation 


to both the federal and the district governments, 
or onlv the federal government ? 

ASSIGNMENT OF ERRORS 

The errors assigned by appellants in the lower 
court were as follows: 

1. The court erred in holding that it had 
jurisdiction in this case. 

2. The court erred in overruling the de¬ 
murrer to the amended and supplemental 
petition. 

3. The court erred in holding that the 
petitioner had been denied due process of 
law. 

4. The court erred in holding that section 
77 of the national defense act applied to this 
case. 

5. The court erred in holding that the 
status of the National Guard of the District 
of Columbia is the same as that of the 
National Guard of a State. 

6. The court erred in holding that the 
withdrawal of Federal recognition lias no 
effect on the petitioner’s commission. 

7. The court erred in holding the Secre- 

tarv of War and the Chief of the Militia 

* 

Bureau as legally responsible for the result 
flowing from their action in withdrawing 
Federal recognition, while at the same time 
holding that the withdrawal of Federal rec¬ 
ognition was within their discretion and 
proper. 

S. In further respects apparent of record. 
(R. 25.) 


7 


PRINCIPAL POINTS RELIED UPON 

i 

Appellants believe tlieir demurrer to the amended 
and supplemental petition should have beqn sus¬ 
tained and the proceedings dismissed by the lower 
court upon the following principal grounds, to wit: 

1. The official actions, proceedings, and records 
contained of in the amended and supplemental 
petition were purely executive or administrative, 
and are not legally subject to judicial review by 
certiorari. 

2. The amended and supplemental petition show 
that federal recognition of the relator had been 

i 

withdrawn on or about August 14, 1928, pursuant 
to Section 93, National Defense Act, and relator’s 
official status as a lieutenant colonel of the National 
Guard was thereby lawfully terminated before 
institution of these proceedings. I 

i 

i 

ARGUMENT 

i 

I j 

i 

The official actions, proceedings, and records complained 
of in the amended and supplemental petition were 
purely executive or administrative and are not legally 
subject to judicial review' by certiorari 

The defendants are all executive and administra¬ 
tive officials. None of them possesses any judicial 
character or function in a normal sense. It is 
clearly apparent from the allegations of; the 
amended and supplemental petition, that, in all 
essentials, the actions and jmocedure of the Secre- 
tarv of War and Chief of the Militia Bureau com- 
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plained of, were taken in pursuance of Section 93, 
National Defense Act (39 Stat. 206; Title 32, U. S. 
Code, sec. 15), which reads as follows: 


The Secretary of War shall cause an in- 
speetion to be made at least once each year 
by inspectors general, and if necessary by 
other officers, of the Regular Army, detailed 
by ! him for that purpose, to determine 
whether the amount and condition of the 
property in the hands of the National Guard 


is satisfactory 


whether the National Guard 


is organized as hereinbefore prescribed; 
whether the officers and enlisted men pos¬ 
sess the physical and other qualifications 
prescribed; whether the organization and 
theiofficers and enlisted men thereof are suf¬ 
ficiently armed, uniformed, equipped, and 
being trained and instructed for active duty 
in the field or coast defense, and whether the 
records are being kept in accordance with 
the requirements of this act. The reports 
of such inspections shall serve as the basis 
for deciding as to the issue to and retention 
by the National Guard of the military prop¬ 
erty provided for by this act, and for deter¬ 
mining what organizations and individuals 
shall be considered as constituting parts of 
the National Guard within the meaning of 
this act. 


A mere perusal of this statute is sufficient to dis¬ 
close the purely administrative or executive nature 
of the procedure authorized. It is a part of the 
military law of the nation. It vests in the Seere- 


9 


tary of War an absolute power, on the basis lof the 
reports of annual and other inspections directed 
and carried out according to its terms, to continue 
or withdraw federal recognition from any organiza- 

i 

tion or individual member of the National Guard. 
It prescribes no hearing of a judicial or <^uasi- 
judicial nature, and calls for no judicial review 

I 

of any part of the procedure or record. It was 
obviously designed by the Congress to enable the 
prompt and effective elimination by federal 
authority from the federallv recognized National 
Guard of unfit organizations and individualsi In 
this respect it is analogous to Section 24b of the 
same act (Title 10, U. S. Code, sec. 571), providing 

i 

for the annual classification of officers of the Regu- 
lar Army, and elimination from the active list of 
those found unfit. Although the procedure 

i 

authorized by Section 24b includes original, and 
final classification by a board, affords officers! ad- 

i 

versely classified the right to be heard before a 
court of inquiry, and, inferentially, a right of ap¬ 
peal to the President, therefore partaking much 
more of a quasi-judicial nature than that prescribed 
by Section 93, it has nevertheless been held by I the 
Supreme Court of the United States to be distinc¬ 
tively administrative and executive, in the follow- 

i 

ing language delivered by Mr. Justice Clarke: j 

It is difficult to imagine any process; of 
government more distinctively administra¬ 
tive in its nature and less adapted to be dealt 

with by the processes of civil courts than 

) 

i 

i 

i 
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the classification and reduction in number 
of the officers of the Army, provided for in 
Section 24b. In its nature it belongs to the 
executive and not to the judicial branch of 
the Government. 

Creary v. Weeks, 259 U. S. 336, 343. 


As to the alleged action of the Commanding Gen¬ 
eral, National Guard of the District of Columbia, 
following withdrawal of federal recognition, in 
issuing his order honorably discharging the relator 
(R. 12), whether lawful or unlawful, and whether 
or not it operated to deprive the relator of any 
legal right, it was clearly of an executive or ad¬ 


ministrative nature. The effect of the order last 
mentioned and its bearing on the case are further 
discussed below, beginning on page 19. 

That the writ of certiorari does not lie in a fed¬ 
eral court to review the decisions of public officials 
not acting in a judicial capacity is well established 
by the following decisions of the Supreme Court of 
the United States: 


Reaves v. Ainsworth, 219 U. S. 296: 

JDegge v. Hitchcock, 229 U. S. 162; 
United States ex rel. French v. Weeks, 
259 U. S. 326; and 

United States ex rel. Creary v. Weeks, 
259 U. S. 336. 


Reaves v. Ainsworth. —In this case the plaintiff 
in error. Reaves, former]v a second lieutenant in 
the Regular Army, urging that he had been legally 
entitled to retirement and had been unlawfullv dis- 
charged, sought by certiorari from the Supreme 
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Court of the District of Columbia, directed to the 
Secretary of War and the Military Secretary of the 
War Department, to secure judicial review and 
amendment of the proceedings of a board of exami¬ 
nation and an order discharging him from the j serv¬ 
ice, issued under Section 3 of the Act of October 
1,1890 (26 Stat. 562 providing for examination for 
promotion). After issuing the writ ex parte the 
Supreme Court of the District, upon motion of the 
respondents, quashed the same and dismissed the 
petition, and this action was affirmed by this court 
(28 App. D. C. 157) and by the Supreme Court of 
the United States, principally upon the ground that 
the statute under which the proceedings in question 
had been taken failed to provide for any judicial 
review, and the latter court, in its decision, after 
quoting from and discussing the statute, said :j 

If it be disputable whether these provi¬ 
sions guarantee to an officer 4 ‘the safeguards 
of a trial in court,” it is certain that the 
decision is not final with the board but must 
be reported with the proceedings to the Pres¬ 
ident, and may he approved or disapproved 
by him. This is the onlv relief front the 
errors or the injustice that may be done by 
the board which is provided. The courts 
have no power to review. The courts are not 
the only instrumentalities of government. 
They can not command or regulate the army. 
To be promoted or to be retired may be the 
right of an officer, the value to him of his 
commission, but greater even than that is the 
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welfare of the country, and, it may be, even 
its safety, through the efficiency of the army. 
And this was the motive of the act of October 
1, 1890, and naturally its accomplishment 
was intrusted to the President. He executed 
the trust by constituting examining boards, 
defining their duty and reserving to himself 
the ultimate review of their proceedings and 
decision. This is the protection which the 
act of Congress gives to the rights con¬ 
ferred bv it. If it had been the intention of 
* 

Congress to give to an officer the right to 
raise issues and controversies with the board 
upon the elements, physical and mental, of 
his qualifications for promotion and carry 
them over the head of the President to the 
courts, and there litigated, it may be, through 
a course of years, upon the assertion of error 
or injustice in the board’s rulings or deci¬ 
sions, such intention would have been explic¬ 
itly declared. The embarrassment of such a 
right to the service, indeed the detriment of 
it, mav be imagined. 

Degge v. Hitchcock .—In this case the appellants, 
Degge et al., having been refused the use of the 
mails by the postal authorities under a fraud order 
issued after notice and hearing bv the Postmaster 
General, sought to secure a judicial review of the 
order of the Postmaster General bv certiorari in 
the Supreme Court of the District of Columbia. 
The petition having been dismissed by the court 
last mentioned, and this decision having been 
affirmed by this court (35 App. D. C. 218), appeal 
was taken to the Supreme Court of the United 



i:* 


i 

States, where the lower courts were affirmed on the 

i 

ground, among others, that the action of the ; Post¬ 
master General in question had been administra- 

i 

tive, notwithstanding he might be said to have'acted 
in a quasi-judicial capacity, and the court said in 
part: I 

This case is the first instance, so far as we 
can find, in which a Federal court lias been 
asked to issue a writ of certiorari to review 
a ruling bv an executive officer of the United 
States Government. That at once suggests 
that the failure to make such application has 
been due to the conceded want of power to 
issue the writ to such officers. For, Isince 
the adoption of the Constitution, there! have 
been countless rulings by heads of depart¬ 
ments that directly affected personal; and 
property rights and where the writ of cer¬ 
tiorari, if available, would have furnished 
an effective method by which to test the va¬ 
lidity of quasi-judicial orders under attack. 
The modern decisions cited to sustain the 

i 

power of the court to act in the present! case 

are based on state procedure and statutes 

that authorize the writ to issue not onlv to 

! * 

inferior tribunals, boards, assessors, and ad¬ 
ministrative officers, but even to the Chief 
Executive of a State in proceedings where 
a quasi-judicial order has been made. jBut 
none of these decisions are in point in a 
Federal jurisdiction where no statute! has 
been passed to enlarge the scope of the writ 
at common law. ! 


* 


* 


i 
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* * * if the common law writ, with all 

of its incidents, could be construed to apply 
to administrative and quasi-judicial rulings 
it could, with a greater show of authority, 
issue to remove a record before decision and 
so prevent a ruling in any case where it was 
claimed there was no jurisdiction to act. 
This would overturn the principle that, as 
long as the proceedings are in fieri the courts 
will not interfere with the hearing and dis¬ 
position of matters before the Departments. 
Pleated v. Abbey, 228 U. S. 42, 51. To hold 
that the writ could issue either before or 


after an administrative ruling would make 
the dispatch of business in the Departments 
wait on the decisions of the courts and not 
onlv lead to consequences of the most mani- 
fest inconvenience, but would be an invasion 
of the Executive bv the Judicial branch of 
the Government. 


The writ of certiorari is one of the extra- 
ordinarv remedies and being such it is im- 
possible to anticipate what exceptional facts 
may arise to call for its use, but the present 
case is not of that character, but rather an 
instance of an attempt to use the writ for 
the purpose of reviewing an administrative 
order. Public Cl carina House v. Coyne* 194 
U. S. 497. This can not be done. 


The decision last above discussed was followed by 


this court in Detroit etc. Co. v. Interstate Com¬ 
merce Com. (51 App. D. C. 133: 277 Fed. 535), 
holding that a writ of certiorari should not issue 
to review a decision of said Commission, even if 
such decision was beyond its jurisdiction. 
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French and Crearij .—In each of these cases, the 
relator, former]v a colonel in the Regular Army, 
sought and obtained in the Supreme Court lot* the 
District of Columbia a writ of mandamus directed 
to the Secretary of War, commanding the latter to 
annul am order, in the French case retiring the 

i' 

relator, and in the Crearv case, discharging the 
relator, under Section 24b, National Defence Act, 
as amended by the Act of June 4, 1920 (Title 10, 
U. S. Code, sec. 571). In both cases the District 
Supreme Court was reversed by this court (51! App. 
I). C. 195 and 201: 277 Fed. 594 and 600), and on 
appeal to the Supreme Court the decision of this 
court was affirmed. In both cases the decisions of 
tliis court and of the Supreme Court of the Ujnited 
States rested in part on the ground that the action 
complained of was executive action which the 
courts mav not control bv mandamus or otherwise 
and that, therefore, the .judgment of the Supreme 
Court of the District of Columbia was without 
jurisdiction and void. j 

ii j 

I 

The amended and supplemental petition shows that 
Federal recognition of the relator had been withdrawn 
on or about August 14, 1928. pursuant to Section 93, 
National Defense Act, and his official status as a lieu¬ 
tenant colonel of the National Guard was thereby law¬ 
fully terminated 

The amended and supplemental petition (R.j 12. 
par. 4) alleges in substance that on or about August 
14, 1928, relator received from the Chief of the 
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Militia Bureau, official notice that the records of 
that Bureau had been amended to show that re¬ 
lator's status as lieutenant colonel of the National 
Guard of the District of Columbia was terminated 
on the date last mentioned bv direction of the Sec- 
retarv of War. Although this notice, as quoted in 
the amended petition, did not expressly refer to 


Section 93, National Defense Act, it further ap¬ 
pears from the amended petition (R. 16, par. 16) 
that it was received bv the relator onlv a few weeks 
after an inspection of the relator’s official qualifi¬ 
cations conducted by an inspector general detailed 
for that purpose by the Secretary of War under 
said Section 93. It may therefore be fairly pre¬ 
sumed from these allegations of the amended peti¬ 
tion, that the official notice last mentioned was the 
final step of a procedure in the case of the relator 
under saidi Section 93, including inspection, report 
thereof, and an official determination bv the Secre- 
tarv of War on the basis of the report that the re- 
lator was lacking* in essential qualifications, and 


should no longer be considered as constituting part 
of the National Guard within the meaning of the 
National Defense Act, effective upon official notice 
to the relator of such determination. These pre¬ 
sumptions, based on the allegations of the petition 

above cited, are not denied bv or in conflict with 

% 

any other allegation of fad in the petition, and are 
further supported by the legal presumption of reg- 
ularitv in official actions and proceedings. 
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True, the relator alleges (R. 18-20) that lie was 
not permitted to appear in person or by comisel at 
the taking of the testimony by the inspector gejneral, 
to cross-examine the witnesses, or to have a copy of 
the testimony, and further alleges that these! facts 

j 

constituted irregularities rendering the proceed¬ 
ings invalid or ineffective; but these allegations 
merely raise questions as to the legality of the pro¬ 
ceedings and do not militate against the presump¬ 
tion that the proceedings occurred as suggested in 
the next preceding paragraph. It is also true that 
the official notice in question, as quoted in thejpeti- 
tion, does not follow precisely the wording of! Sec¬ 
tion 93, but simply sets forth a notification of 
termination of official status, instead of a notifica- 

i 

tion that the relator would not longer continue to be 
“considered as part of the National Guard/’ How- 

i 

ever, from a purely federal viewpoint, these! two 
forms of expression are practically equivalent. 
Upon withdrawal of his federal recognition under 
said Section 93, the federal authorities, by reason 
of the mandatorv terms of the statute, could no 
longer consider the relator a part of the National 

i 

Guard, and thereafter his official status was at an 

• i 

end, at least as far as those authorities were 

i 

concerned. 

The appellants believe the foregoing considera¬ 
tions fullv establish the soundness of the first clause 
%/ 

i 

of the proposition to which this part of the discus- 
sion is directed; namely, that the amended and 

7 7 
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supplemental petition shows by its allegations of 

fact or bv reasonable and allowable inferences and 
* 

presumptions therefrom that federal recognition 


of the relator as an officer of the National 


Guard 


had been withdrawn bv direction of the Secretary 
of War, on or about August 14, .1928, pursuant to 
Section 93, National Defense Act. It remains to 
consider whether such procedure was lawful or 
otherwise, and what, if any, legal effect it had upon 
the official status of the relator. 

With relation to the questions last above men¬ 
tioned, the position of the appellants may be briefly 
stated in the following propositions: 

1. Section 93, National Defense Act, confers 
upon the Secretary of War absolute and discre¬ 
tionary power, upon procedure as therein author¬ 
ized, to determine whether anv officer of the Na- 
tional Guard shall continue to be regarded as con¬ 
stituting a part of that force, and his determination 
is binding upon all federal authorities. 

2. Officers of the National Guard under inspec¬ 
tion directed by the Secretary of War pursuant to 
said Section 93, National Defense Act, are not 
legally entitled to be present in person or by coun¬ 
sel, to cross-examine witnesses, or to be furnished 
copies of the record. 


O 


In the case of an officer of the National Guard 
of the District of Columbia, withdrawal of federal 
recognition under Section 93, National Defense 
Act, operates to terminate his official status with 
relation to both the federal and district authorities. 
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4. The powers conferred upon the Secretary of 
War by Section 93, National Defense Act,j are 
wholly independent of and not limited in any way 
by Section 19 of the Act of March 1, 1889, as 
amended (Title 20, D. C. Code, sec. 1461)^ by 
Section 77, National Defense Act (Title 32, IT. S. 
Code, sec. 114), or any other existing federal statute. 

Referring to the language of Section 93 (qubted 
on p. 8 above), it will be noted that the procedure 
therein prescribed is summary, and in part, includ¬ 
ing the final direction, mandatory. The Secretary 
of War is positively required to cause the pre¬ 
scribed inspections to be made at least once bach 
year, for the purpose of determining, among other 
things, whether the officers and enlisted men pos¬ 
sess the physical and other qualifications prescribed. 
By necessary inference from the words “at least 
once each year,” he is authorized to cause as mgny 
other inspections as he may deem necessary for the 

i 

purposes indicated. And the section proceeds 
finally to direct in mandatory terms that “The re- 

. j I 

ports of such inspections shall serve as the 
basis * * * for determining what organiza¬ 


tions and individuals shall be considered as consti¬ 
tuting parts of the National Guard within the 
meaning of this Act.” Since the Secretary of War 

O I 

is the authority empowered to cause the inspections 
and detail the inspectors, it follows by necessary 
inference that he is also the authority empowered! to 
pass upon the inspection reports and make the final 
determination required on the basis thereof. W T hien 


i 

i 
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that determination has been made and officially 
notified to those concerned in any given case it is 
necessarily binding upon all federal authorities, 
none of whom could disregard it without clearly 
violating the mandatory terms of the statute. It 
follows that when federal recognition is withdrawn 
from an officer of the National Guard under this 
section, he can no longer be considered bv anv fed- 
eral authority as constituting a part of the National 
Guard, and as to all such authorities his official 
status as such officer ceases to exist. 

As we have already pointed out (supra, p. 19), 
the plain purpose of the Congress in including 
these provisions in the National Defense Act was 
to place in the hands of federal authority quick 
and summary means of protecting the federal gov¬ 
ernment whenever necessarv against the continued 
retention of incompetent members in the federally 
recognized National Guard and the continued par¬ 
ticipation of such members in the pecuniary and 
other benefits and privileges provided for that 
status at federal expense. A similar condition 
affects the tenure of officers of the Officers’ Reserve 
Corps, who may be discharged at any time in the 
discretion of the President (Sec. 37, National De¬ 
fense Act, as amended, September 22, 1922; 42 
Stat. 1033; Title 10, U. S. Code, sec. 358). It was 
doubtless in furtherance of this purpose that the 
Congress included in the enactment no provision 
in behalf of those concerned for anv hearing of a 
judicial or quasi-judicial nature, or any right to be 
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present in person or by counsel, or any right to 

cross-examine witnesses interviewed bv the in- 

%/ 

\ 

spector, or any right to be furnished a copy of the 
proceedings. In any event, since the statute ac¬ 
cords no such privileges the relator was deprived 

i 

of no legal or constitutional right when they j were 
denied to him in the proceedings in question, j Nor 
does the question whether the proceedings oper¬ 
ated to terminate his official status or merely to 
accomplish something less than that make any dif¬ 
ference in this respect. According to the; oft- 
quoted language of the United States Supreme 

i 

Court in the case of Reaves v. Ainsworth (219 U. S. 
296, 304), above cited in another connection, ‘‘What 
is due process of law must be determined by the 

v j 

circumstances. To those in the military or naval 

«/ 

service of the United States the militarv law is due 
process.” By analogous reasoning, to those in the 


National Guard, as organized 


under existing |fed¬ 


eral statutes, such statutes constitute due process 
in all federal proceedings affecting their status.; In 


order to establish a legal right to the privileges 
alleged to have been erroneously refused byi the 
inspector the relator must produce definite statu¬ 


tory authority to that effect, and there is no such 
statute. ! 


We come now to a consideration of our proposi¬ 
tion that in the case of an officer of the National 
Guard of the District of Columbia, withdrawal of 


federal recognition pursuant to said Section 93, 
National Defense Act, operates automatically to 
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terminate his official status for all purposes, and 
with relation to both federal and district authori¬ 
ties. The learned lower court, in its memorandum 
opinion overruling appellants’ demurrer to the 
amended petition, dismissed this proposition in the 
following language (R. 23): 

The court feels that the national defense 
act* as amended March 4, 1927, is intended 
to cover all the land forces of the country— 
Federal, State, Territory, and the District 
of Columbia. If the Secretary of War with- 
draws Federal recognition from an individ¬ 
ual member of the National Guard of a 
State, that act has no effect on his status 
within the State; i. e., he continues to be a 
commissioned officer of the National Guard 
of that State. His commission is not auto¬ 
matically vacated, and under Section 77 of 
* 

the act it mav not be vacated except by one 
of the four methods therein set forth. But 
it is said that in the District of Columbia a 
National Guard officer occupies a different 
status from an officer in the guard of a 
State; that he is purely a Federal officer and 
can have no recognition except Federal. It 
is claimed sec. 93 of the act applies to the 
District and that withdrawal of Federal rec¬ 
ognition terminates Federal standing, but 
that sec. 77 of the act is not necessarily ap¬ 
plicable to the District. The act does not 
exclude the District of Columbia from the 
provisions of sec. 77, and the court should 
not close its eyes to that section. 
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i 

i 

j 

I 

No criticism can be made of the inspection 
in this case by anyone, including the delator, 
if the only result is the result contemplated 
by sec. 93 because he would not be damaged 
in any way. He would still have his commis¬ 
sion. But if the result of this inspection 
operates to automatically vacate his com¬ 
mission then he has a right to ja full 
hearing. * * *. j 

If the status of the National Guard of the 

i 

District is the same as that of a State, when 
the inspection under sec. 93 can only! result 
in withdrawal of Federal reeognitipn. It 
will have no effect on the relator’s commis¬ 
sion. He will still be an officer in tile Dis¬ 
trict National Guard, and his commission 
could be vacated only under the provisions 
of sec. 77. | 

If the status of the District National 
Guard differs from that of a State, there is 
nothing to indicate that Congress intended to 
exclude the officers of the District National 

i 

Guard from the benefits and restrictijons of 
see. 77, and the court feels that the District 
National Guard as an organization is gov¬ 
erned by the national defense act so long as 
Federal recognition is extended to the guard 
as an organization and accepted by if. To 
withdraw Federal recognition from one 
officer of the guard has no effect on the Organ¬ 
ization. It is still bound under the act to 
comply with sec. 77 when it is sought to 
vacate the commission of an officer member 
of the guard. The commanding officer of 
the District National Guard can not at his 
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pleasure ignore sec. 77 and then ask the court 
to do the same. Neither the officials of the 
War Department nor of the District Na¬ 
tional Guard can accomplish by indirection 
what the national defense act prohibits them 
from doing directly. 

Q 4/ 


It is fairly well established, at least in executive 

•/ 

practice, that in the case of an officer of the Na¬ 
tional Guard of a State, withdrawal of federal 


recognition under 

o 


said Section 93 does not termi¬ 


nate his official status with relation to the State 


government and authorities. This is because of 
the intervening state sovereignty, and the pro¬ 
visions of Clause 16, Section 8, Article I, of the 
Federal Constitution, reserving to the states re¬ 
spectively the appointment of the officers of the 
Militia, and, by inference, the government of the 
Militia while not employed in the service of the 
United States. Thus, in the case of an officer of 


the National Guard of a state, although withdrawal 

of federal recognition under said Section 93 would 

necessarilv terminate his official status for all fed- 
* 

eral purposes, and he could, for example, no longer 
receive federal drill pay nor enter the service of the 
United States with his organization in event of call 
or draft, nevertheless, within his own state, with 
relation to his own state government and for purely 
state purposes, because of the constitutional pro¬ 
visions above mentioned, the state authorities 
might continue to treat him as an officer of the 
National Guard of that state until his official status 
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had been terminated according to state laws. In 

c 

the case of the District of Columbia there is a vital 
difference, because here the said Constitutional 
reservations have no application, and there is no 
intervening sovereignty. The Congress makes the 
laws for the District, and its enactments pertinent 
thereto, as far as their terms respectively import, 
are directly applicable and effective therein^ It 
might be said that this is especially true of the 

( j 

National Guard of the District, which was! or¬ 
ganized and exists solely under federal statutes, 
and is commanded and administered by federally 
constituted agencies wholly independent of the 
local civil government of the District. (See Chap. 
8, Title 20, Code of the District of Columbia.) j So, 
the provisions of Section 93, National Defense Act, 
are directly effective within the District to the full 
effect of their terms. When, under the provisions 
of that Section, the Secretarv of War has deter- 
mined that an officer of the National Guard oflthe 
District shall not longer continue to be considered 
a part of the National Guard, this determination 
is just as binding upon the Commanding General 
and other officers of the National Guard of 'the 
District as it is upon all federal authorities, for 
the reason that the statute in question has the same 
direct force and application to the officials of the 
District National Guard as to those of the United 
States. 

! 

If we are to understand that relator claims all 
of the appellants should continue to recognize the 
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existence of an official status of some character on 

relator’s part, what is that status, and where is the 

statutory authority for its existence ? If the rela- 
%> %> 

tor’s claims is that the Commanding General and 
other officers of the District National Guard should 
continue to recognize him as a lieutenant colonel 
in the District National Guard, notwithstanding 
withdrawal of his federal recognition in that status, 
where is the statutory authority for that claim? 
There can be only one National Guard within the 
District, namely, that organized and existing under 
the National Defense Act. By the terms of Sec¬ 
tion 93 of that act, under the conditions alleged in 
the amended petition, both federal and district 
authorities are now forbidden to consider the rela¬ 
tor a part of that National Guard. What then, in 
the way of official status, is there left to recognize ? 
If it is claimed there is some local district official 
status in which the relator should continue to be 
recognized by any of the appellants, like that which 
may remain in case of withdrawal of federal recog¬ 
nition from an officer of the National Guard of a 
state, where is the constitutional or statutory 
authority for that claim? The constitutional res- 
eiwation to the states can not be invoked because 
by its express terms it applies only to the states. 
There is no corresponding constitutional reserva¬ 
tion to the district, nor have we been able to find 
any federal statute of similar import or effect. 
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Until the passage of the National Defense Act 
of June 3,1916 (39 Stat. 166), the National Guard 

of the District of Columbia was organized and 
existed exclusively under the Act of March 1,11889 

i 

(25 Stat. 772), as amended by the Act of February 
18, 1909 (35 Stat. 629). Although the Congress 
had meantime enacted the so-called “Dick Bill” of 
January 21, 1903 (32 Stat. 775), of general appli- 
cation to the Militia of the United States, there was 

i 

nothing therein materially affecting the organiza¬ 
tion of the District National Guard. However, the 
National Defense Act of 1916, also by its express 

i 

terms applicable to the Militia and National Ghard 
of the District, as well as the States and Territories, 
did contain many provisions in direct conflict with, 
or completely covering the same subject matter as, 
provisions of the District Militia Act of 1889 as 

i 

amended in 1909, and by express provision in sec¬ 
tion 128 (39 Stat. 217), repealed “all laws and 
parts of laws in so far as they are inconsistent with 
this Act." Sections 19 and 21 of the District 
Militia Act of 1889, as amended by the Act of 1909 
(Title 20, D. C. Code, secs. 1461 and 1463), provid¬ 
ing for the examination and discharge of incapaci¬ 
tated or unqualified officers of the District National 
Guard, read as follows: j 

19. Whenever, in the opinion of the com¬ 
manding general of the militia of the District 
of Columbia, an officer of the said militia 
has become incapacitated for the perform- 




ance of dutv for any reason, the command- 

•> 

ing general shall submit the name of such 
officer to the Secretary of War, with a view 
fo his being ordered before a board of exam¬ 
ination. to be appointed by the Secretary of 
War, which board shall examine said officer 
as to his physical, mental, and military 
qualifications. 

If any officer shall fail to appear before a 

board of examination so appointed within 

thirty days after being notified, or shall fail 

to pass a satisfactory examination, the fact 

shall be certified by the board to the com- 

manding general, who shall forward the 

record of examination to the Secretary of 

%> 

War, with his recommendation thereon, for 
submission to the President. 


21. A commissioned officer may be lion- 

* 

orablv discharged— 

Upon tender of resignation: 

Upon disbandment of the organization to 
which he belongs; 

i Upon report of a board of examination, 
or for failure to appear before such board 
when ordered. 


He may be dismissed upon the sentence of 
a court-martial; conviction in a court of 
justice of an infamous offense. 


These sections were, in our opinion, among the 
provisions of the earlier enactment superseded and 
repealed by the National Defense Act of 1916, for 
this act covered the same subjects comprehensively 
in section 77 (quoted below, p. 29) and section 93 
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(quoted above, p. 8). But in any event, whether 

i 

or not Sections 19 and 21 of the older statute are 
considered to be still wholly or partially in force, 
it is obvious that nothing therein could be held to 
limit the powers so definitely conferred upon the 
Secretary of War under Section 93 of the fnore 
recent enactment. I 

Referring to the memorandum opinion Upon 
which the lower court based its order granting the 
writ, quoted in pertinent part on p. 22 abovje, it 
will be seen that the conclusions reached bv the 

* I 

learned Justice rest in part, and apparently in large 
part, upon a construction of Section 77, National 
Defense Act, as prescribing exclusively the only 
ways in which the commission of an officer of the 
National Guard can be legally vacated, and there¬ 
fore as limiting the effect of withdrawal of federal 
recognition under Section 93 to something less than 
vacation of commission in the case of an officer 
of the District National Guard. Section 77 j (39 
Stat. 202; Title 32. U. S. Code, sec. 114) reads as 
follows: | 

i 

i 

At any time the moral character, capacity, 

and general fitness for the service of anv 

National Guard officer mav be determimed 

«/ 

bv an efficiency board of three commissioned 
officers, senior in rank to the officer whose 
fitness for service shall be under investiga¬ 
tion, and if the findings of such board! be 
unfavorable to such officer and be approved 


j 





by the official authorized to appoint such an 
officer, he shall be discharged. Commis¬ 
sions of officers of the National Guard mav 
be vacated upon resignation, absence with¬ 
out leave for three months, upon the recom¬ 
mendation of an efficiency board, or pursuant 
to sentence of a court-martial. Officers of 
said guard rendered surplus by the disband¬ 
ment of their organizations shall be placed 
in the National Guard Reserve. Officers 
may, upon their own application, be placed 
in the said reserve. 


Although perhaps a blind application of the rule 
expressio uni us est cxclusio attains to this section, 
without regard to the other provisions and general 
purposes of the Act, might lead some to a conclu¬ 
sion that the Congress here intended to prohibit 

the vacation of anv officer’s commission bv anv 

•' * * 

method other than those specified in that particular 
section, such reasoning would in this instance 
clearly violate the higher rule of statutory con- 
struction that all parts of the same Act must be 
construed together, and each part given its full 
literal effect in so far as practicable without rais¬ 
ing a conflict between the parts. Sections 77 and 
93 were enacted together as parts of the same act. 
In tlieir literal terms they are wholly independent 
of each other, and not in conflict in the slightest 
degree. Section 77 prescribes that “ commissions 
of officers of the National Guard may be vacated” 
in certain ways. It does not literally prescribe 
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that they mav not be vacated in other ways. We 
have already shown that Section 93 in legal effect 
prescribes another way in which, as far as the Dis¬ 
trict National Guard is concerned, the commission 
of an officer may be vacated, for if, upon action 

i 

under the section last mentioned withdrawing his 
federal recognition, he can no longer be considered 
by either federal or district authorities a part jof 
the National Guard, and such we believe is the 
literal effect of the law, then it necessarily follows 

i 

that his commission is thus vacated. I 

i 

Finally, as far as this point is concerned, we wish 
to point out the interesting anomaly that would 
result from acceptance of the views adopted by the 
lower court as to the effect of these statutes. 4s 
we understand the opinion, it holds that federal 
recognition has been legally withdrawn from the 
relator, but that he still retains his commission and 
official status with relation to the Commander ih 

i 

Chief, Commanding General, and other officers of 
the National Guard of the District. The practical 
result of this would be that all purely federal 

_ i 

authorities, including the President of the United 
States, in his constitutional capacity as such, the! 
Secretary of War, and the Chief of the Militia! 
Bureau, would no longer recognize the relator as! 
constituting any part of the National Guard of the j 
District, while the authorities of the District j 
National Guard, including the President of the I 


United States, in his statutory capacity as Com¬ 
mander in Chief of that force, the Commanding 
General, 1 and the other officers of the District 
National Guard, although directly subject to the 
same laws, must continue to consider relator’s offi¬ 
cial status unaffected. The absurditv of such a 

* 

condition arising within a single sovereignty and 
legislative jurisdiction is patent, and shows at once 
the unsoundness of anv such construction of those 
statutes. 

As to the special order quoted in paragraph 5 of 
the amended and supplemental petition (R. 12), 
if we concede that it was erroneous in its reference 
to Section 19, Act of March 1, 1889, as amended, 
and also in taking the form of an order discharg¬ 
ing the relator, these errors did not affect any sub¬ 
stantial right of the relator, because, as we have 
above shown, his official status had alreadv termi- 
nated. The order did, however, serve the useful 
purpose of furnishing the relator with a formal 
written expression of the official opinion of his for¬ 
mer Commanding General that relator’s services 

had terminated honorably. In anv event, such 

» •/ 

errors, if any, as are shown to have occurred in the 
promulgation of the said order, were easily cor¬ 
rectable bv executive action. 


CONCLUSION 


Accordingly the appellants pray for reversal and 
remand to the lower court with directions to quash 
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the order granting the writ and dismiss the 
amended and supplemental petition. j 

Respectfully submitted. j 

Leo A. Rover, 

United States Attorney, 

John W. Fihelly, 

Assistant United States Attorney, 

Attorneys for Appellants. 
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STATEMENT OF FACTS 


i 

The Militia officers notified the relator that he had 
been discharged from the National Guard, under 
‘‘the provisions of Section 19 of the Act of Conjgress 
approved March 1, 1889, as amended'’ (Rec. p.i 12). 
Said section 19 reads as follows: 

“That whenever, in the opinion of the 'com¬ 
manding general of the militia of the District 
of Columbia, an officer of the said militiaj lias 
become incapacitated for the performance of 
duty for any reason the commanding general 
shall submit the name of such officer toi the 

ooS-II—1 j 
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Secretary of War. with a view to his being 
ordered before a board of examination, to be 
appointed by the Secretary of War, which board 
shall examine said officer as to his physical, 
mental and military qualifications. 

“If any officer shall fail to appear before a 
board of examination so appointed within thirty 
days after being notified, or shall fail to pass a 
satisfactory examination, the fact shall be certi¬ 
fied! by the board to the commanding general, 
who s.iall forward the record of examination to 
the-Secretary of War, with his recommendation 
thereon, for submission to the President.*’ 


This section is set forth at page 13 of the record. 
Section 77 of the National Defense Act, which was 
approved June 3, 1916, as amended, provides as follows: 


“Elimination and Disposition of Officers.— 
At any time the moral character, capacity, and 
general fitness for the service of any National 
Guard officer mav be determined bv an efficiency 

^ * V 

board of three commissioned officers, senior in 
rank to the officer whose fitness for service shall 


be under investigation, and if the findings of such 
board be unfavorable to such officer and be 
approved by the official authorized to appoint 
such an officer he shall be discharged. Com¬ 
missions of officers of the National Guard mav 
be vacated upon resignation, absence without 
leave for three months, upon the recommenda¬ 
tion of an efficiency board, or pursuant to sentence 
of a court-martial. Officers of said guard ren¬ 
dered surplus by the disbandment of their 
organizations shall be placed in the National 
Guard reserve. Officers may, upon their own 
application, be placed in the said reserve/’ 


This section is set forth at page 13 of the record. 

The cardinal difference that exists between the relator 
and the Government officers is whether the section 
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quoted governs the relator’s case or Section 93 of the 
National Defense Act, as follows: j 

“The Secretary of War shall cause an inspec¬ 
tion to be made at least once each vear by 
inspectors general, and if necessary by • other 
officers, of the Regular Army, detailed by him 
for that purpose, to determine whether the 
amount and condition of the property jn the 
hands of the National Guard is satisfactory; 
whether the National Guard is organised as 
hereinbefore prescribed; whether the officers and 
enlisted men possess the physical and i other 
qualifications prescribed; whether the organi¬ 
zation and the officers and enlisted men thereof 
are sufficientlj r armed, uniformed, equipped and 
being trained and instructed for active dijity in 
the field or coast defense, and whether the 
records are being kept in accordance witjh the 
requirements of this act. The reports of such 
inspections shall serve as the basis for deciding 
as to the issue to and retention by the National 
Guard of the military property provided for 
by this act, and for determining what organi¬ 
zations and individuals shall be considered as 
constituting parts of the National Guard within 
the meaning of this act.’ 7 

i 

i 

This section is set forth on page S of the appellants’ 
brief. I 

The facts are these: 

I 

The relator was commissioned as Lieutenant Colonel 
in the 121st Engineers of the National Guard of the 
District of Columbia on February 5, 1924, when Ins 
commission, in accordance with law, was signed by 
the President. On August 14, 1928, the relator re¬ 
ceived through the mails, from the Chief of the Mjilitia 
Bureau, a notice which read as follows: 

i 

“The records of the Militia Bureau have 
been amended to show that the status of Harry 


i 


i 

i 
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Eastburn Glad man as lieutenant colonel, Engrs,, 
of the active National Guard of the District 
of Columbia, was terminated on the 14th Aug., 
192$, by directions of Sec. of War.” 

On August 27, 1928, he received from the Adjutant 
General of the National Guards a notice as follows: 

“Special Order No. 62. 

“1. Lieutenant Colonel Harrv E. Gladman, 
121st Engineers, National Guard of the District 
of Columbia, is herebv honorably discharged 
from the National Guard of the United States 
and District of Columbia bv reason of the 
withdrawal of Federal recognition on August 
14th, 1928, under the provisions of Section 19, 
act of Congress approved March 1, 1889, as 
amended. 

“By command of Major General Stephan.” 

The petition averred (Bee., p. 13) that the board of 
examiners provided for in Section 19 of the Act of 
March 1, 1889, as amended, had never been appointed 
by the Secretary of War and relator had never been 
ordered before any such board, lie had never been 
examined by any such board as to his physical, mental 
or military qualifications and findings of no such board 
had been certified to the Commanding General of the 
Militia nor had a record of anv such Board of Ex- 
aminers been forwarded to the Secretary of War for 
submission to the President. The petition alleged 
that no suen Board had been appointed. Appellee 
has never had opportunity to appear before any such 
Board and be heard. Petition further alleges (Rec., 
p. 13) that at no time had the moral character, capacity 
or general fitness for the service of the relator as an 
officer in the National Guard been determined bv an 

ftS 

efficiency board of three commissioned officers, senior 
in rank to the relator, unfavorable to the relator, nor 



m* 
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had an} r such finding been approved by any; officer 
authorized to appoint the relator; that he had never 
been absent without leave for three months, nor had 
his commission been ordered vacated upon the recom¬ 
mendation of an efficiency board or pursuant to ai court- 
martial; that he had not resigned, that he had 
not been rendered surplus by the abandonment 1 : of 1 is 
organization and he had not been placed in the National 
Guard reserve upon his own application. 

The petition further alleges, paragraph 11; that 
prior to the receipt of the notice of August 14,; 1928, 
that certain officers of the National Guard had under¬ 
taken to deprive relator of his commission and had 
assigned as their reason that the relator was jnot a 
civil engineer. Petition alleges that there are jthirty 
officers in the 121st Regiment of Engineers and that 
only three of them are civil engineers; that tljere is 
no requirement of law or of Army Regulation^ that 
officers in the National Guard Engineers Department 
be civil engineers. The relator was a Captain of 
Infantry in the National Guard from December 10, 
1918, to January 2, 1921, when the Fifth Infantry was 
changed to tfie 121st Engineers. Gn January 2,11921, 
the relator, without any request from him, was; com¬ 
missioned as a Captain of Engineers, although the 
fact that he was not a civil engineer was at that! time 
known to his superior officers. On June 12, 1923, he 
was appointed Captain of Engineers in the Officers’ 
Reserve Corps and was promoted to Lieutenant Colonel, 
his present position, February 5, 1924, passing lover 
the grade of major. Relator's qualifications with re¬ 
spect to the duties of office were fully known by his 
superior officers at the time of his respective commis¬ 
sions, his superior officers knew that he was not a j civil 
engineer at the time l e was commissioned and j that 
his qualifications are not less now than they were at 
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the time the respective commissions were issued. (All 
of this appears on page 14 of the record). 

The only hearing that the relator was given (if it 
be called a hearing) was that set forth at length in 
paragraphs 12 to IS of the amended and supplemental 
petition (pages 14 to 20 of the record). The relator 
prays the indulgence of the court to read these facts, 
without repetition by the relator, confidently believing 
that the court will reach a conclusion without repetition 
of these facts, which are admitted by the demurrer, 
that the relator has not been given that fair play which 
innate justice requires should have been given and 
using the statement of facts as a premise, the relator 
confidently submits that the attitude of the War 
Department officials in this case, has been not only 
unjust but has not complied with the laws of the land. 

The court on the original petition held, ‘‘If due 
process requires that a National Guard officer be ac¬ 
corded a hearing before dismissal and he is the subject 
of a dismissal order of the Secretary of War, his remedv 

t v 

seems to be an application to the Secretary for a hearing, 
rather than an application to a Law Court for a 
writ of certiorari.” (Rec., p. 10.) The amended and 
supplemental petition sets forth that the relator made 
application for the hearing suggested by the opinion 
of the court (Rec*., p. 15) and that this was declined on 
the ground that he had had all the hearing to which 
he was entitled under the law. 

Notwithstanding this, the brief of the appellants 
seems to attempt to justify this summary proceeding 
by which the relator was ousted. 


I 


ARGUMENT 

THE STATUTE LAW AS APPLIED TO 
ALLEGED TRIAL OF GLADMAN 


THE 


The relator respectfully submits that the following 
quotation from the brief of the appellants is untenable. 

“Section 77 prescribes that ‘commissions of 
officers of the National Guard may be vacated’ 
in certain ways. It does not literally prescribe 
that they may not be vacated in other, ways. 
We have already shown that Section 93 ijn legal 
effect prescribes another way in which, j as far 
as the District National Guard is concerned, 
the commission of an officer may be vacated.” 

(Appellants’ Brief, pages 30 and 31.) 

Section 93 relator submits is an inspection statute 
Section 77 is a removal statute. The appellants 
attempt to justify an action, it is respectfully submitted, 
that shocks the conscience, by a confusion of j these 
two sections. No stretch of the imagination,j it is 
respectfully submitted, could turn the travesty, 
set forth in pages 16 to 20 of the record, as 
anything sembling justice. No Board had beep ap¬ 
pointed under Section 77 of the Act and relator was 
furnished with neither formal nor informal co£>y of 
any charge that had been made against him. Colonel 
Strayer (Rec., p. 18) read to the relator extracts! from 
statements which he termed “testimony” and which 
he said had been given by the regimental commander 
and by Colonel Anderson, and asked the relator iwhat 
he had to say regarding the testimony. The relator 
had not been present when either had testified and had 
no opportunity to be present. He had had no oppor¬ 
tunity to cross examine either of them, nor to have 
counsel at the taking of their testimony. The relator 
had no knowledge of what testimony had been given 
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save as to certain extracts which Colonel Straver read 

%/ 

to him. (Rec., p. IS.) 

Relator applied to Colonel Straver for a copy of this 

testimony on August 23, 1928 (Rec*., p. 19). He 

received no reply up until October 2. 1928, when he 

filed his suit. Thereafter, on October 13. 1928, the 

War Department declined to give him a copy of the 

testimony, on the ground that he had brought suit. 

It is respectfully submitted that such actions might 

be justified in other governments but hardly with 

American Armv Officers. 

%/ 

At the time of the session with Colonel Straver on 
June 29, 1928, the relator demanded to know what 
the charges were against him and that lie have per¬ 
mission for counsel. Neither was accorded him. Re¬ 
lator submitted thereafter a written statement to 
Colonel Straver and again appeared before Colonel 
Straver, with several witnesses, whom he desired Colonel 

Straver to see on behalf of the relator. The relator 
* 

asked to be present while a statement of these witnesses 


was taken and this was refused him. (Rec. p. 18.) 

This is the situation about which the Secretary of 
War wrote to the relator on August 6, 1929, in response 
to relator’s request for a hearing and in which the 
Secretary said ‘*1 am informed by the Judge Advocate 
General of the Army . . . that you were given 
and fullv availed vourself of the usual hearing accorded 
parties in interest,” (Rec., p. 16). Surely the Secretary 
of War must have been misinformed about a situation 
of that kind. 

It is respectfully submitted that the status of a 
Guard office of the District of Columbia in the respect 
named, is the same as that of a state and the reasons 
for urging this upon the court are as follows: 

Section 57 of the National Defense Act provides: 

‘‘See. 57. C omposition of the Militia.—The 
militia of the United States shall consist of all 
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able-bodied male citizens of the United! States 
and all other able-bodied males who have or 
shall have declared their intention to become 
citizens of the United States, who shall be more 
than eighteen years of age and, except 4s here¬ 
inafter provided, not more than forty-five years 
of age, and said militia shall be divided into three 
classes, The National Guard, The Naval Militia 
and the Unorganized Militia.” 

Section 58 of the same Act provides: 

i 

“Sec. 58. Composition of the National Guard. 
The National Guard shall consist of the regularlv 
enlisted militia between the ages of eighteen and 
forty-five, organized, armed and equipped in 
hereinafter provided, and of commissioned officers 
between the ages of twenty-one and sixty-four 
years.’’ ! 


Section 60 of the same Act provides: 

“Sec. GO. Organization of National Guard 
Units. Except as otherwise specifically provided 
herein, the organization of the National Guard, 
including the composition of all units thereof, 
shall be the same as that which is or mavihere- 
after be prescribed for the Regular Army, subject 
in time of peace to such general exceptions as 
mav be authorized by the Secretary of I War. 
And the President may prescribe the particular 
unit or units, as to branch or arm of service, 
to be maintained in each State, Territory, or 
the District of Columbia in order to secure a 
force which, when combined, shall form complete 
higher tactical units." i 

i 

Section 62 of the same Act provides: 

“Section 62 .— Number of the National Guard .— 
The number of enlisted men of the National 
Guard to be organized under this Act within 
one year from its passage shall be for each State 
in the proportion of two hundred such men for 
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each Senator and Representative in Congress 
from such State, and a number to be determined 
by the President for each Territory and the Dis¬ 
trict of Columbia, and shall be increased each 
year thereafter in the proportion of not less than 
fifty per centum until a total peace strength 
of not less than eight hundred enlisted men for 
each Senator and Representative in Congress 
shall have been reached: Provided, That in 
States which have but one Representative in 
Congress such increase shall be at the discretion 


of the President: Provided further, 


r»M 

1 1UI U 


this 


shall not be construed to prevent any State, 
Territory or the District of Columbia from 


organizing the full number of troops required 
under this section in less time than is specified 
in this section, or from maintaining existing 
organizations if they shall conform to such 
rules and regulations regarding organization, 
strength, and armanent as the President may 
prescribe: And provided further. That nothing 
in this Act shall be construed to prevent any 
State with but one Representative in Congress 
from organizing one or more regiments of troops, 
with such auxiliary troops as the President may 
prescribe; such organizations and members of 
such organizations to receive all the benefits 
accruing under this Act under the conditions 
set forth herein: Provided further, That the 
word Territorv as used in this Act and in all 
laws relating to the land militia and National 
Guard si',all include and apply to Hawaii, Alaska, 
Porto Rico, and the Canal Zone, and the militia 
of the Canal Zone, shall be organized under 
such rules and regulations, not in conflict with 
the provisions of this Act, as the President may 
prescribe. ” 


Section 67 of the said Act provides in part as follows: 

‘‘Sec. 67.—Appropriation, Apportionment, and 
Disbursement of funds for the National Guard.— 
. . . The appropriation provided for in this 
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section shall be apportioned among the several 
States and Territories under just and equitable 
procedure to be prescribed by the Secretary of 
\Yar and in direct ratio to the number |of en¬ 
listed men in active service in the National 
Guard, existing in such States and Territories 
at the date of apportionment of said iippro- 
priation, and to the District of Columbia, I under 
such regulations as the President may pre¬ 
scribe: Provided, That the sum so apportioned 
among the several States, Territories and the 
District of Columbia, shall be available under 
such rules as may be prescribed by the Secretarv 
of War.” 


Section 67 further provides that the property and 
disbursing officers shall be appointed by the Governor 
of each State and Territory and the Commanding 
General of the National Guard of the District of Co¬ 
lumbia, which seems to indicate that Congress did not, 
in that instance, differentiate between the Guard! of a 
State and a Guard of the District of Columbia, j The 
section quoted outlines in detail the receipt andj dis¬ 
bursement of public funds but does not differentiate 
between the Guard of a State and a Guard officer of 
the District of Columbia, except in the manner of 
his appointment. Section 77 applies to the removal 
of both. | 

Under Section 73, the oath of a National Guard 
officer, including the oath of those serving in the Dis¬ 
trict of Columbia, is specified. The oath there ;pre- 
scribed requires an oath of allegiance to the United 
States and an oath of allegiance to the State. Ini the 
District of Columbia a rather anomalous situation arises 
bv reason of the fact that there is no State constitution. 
but this only emphasizes the desire to treat a Guard 

officer of the District on the same basis as a Guard 

r 

officer of a State. 


i 
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These citations are respectfully subnutted as indica¬ 
tive of the fact that the National Guard officer in the 
District of Columbia is entitled to the same protection 
as a National Guard officer outside of the District of 
Columbia. 

The relator, therefore, respectfully sub nits that a 
Guard officer of the District of Columbia is entitled to 
the protection of Section 77 of the National Defense 
Act. 

Did Congress intend that the withdrawal of Federal 
recognition of a Guard officer of the District should 
operate to vacate automatically his cornu ission, or 
authorize the Commanding officer of the District 
Guard to vacate it by reason of that fact alone? 

The War Department seems, to this relator, to 
have answered the question directly and without 
equivocation. The court’s attention is respectfully 
invited to National Guard regulation No. 20, issued 
by the War Department under date of November 1, 
1927, and from which the following is copied: 

“40. Vacation of Appointment.— Appoint¬ 
ment and commission of officers of the National 
Guard, prior to recognition may be vacated 
according to State laws, but once an officer of 
the National Guard is recognized, the appoint¬ 
ment mav not be withdrawn, nor mav the 
commission be vacated except as provided in 
Section 77, National Defense Act.” 

The document to which reference has been made 
above, was made by the authority of the War De¬ 
partment and this apparently was its interpretation 
of Section 77 until the relator claimed rights under it 
and then they attempted to change it in derogation 
of his rights. It is respectfully submitted that its 
original construction of the Act was the correct con¬ 
struction and that the quotation made is a direct and 
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unequivocal answer to the relator’ opponents and the 
court's question. 

Section 92 of the same regulations has a provision 

carrying out Section 77, in so far as a trial is concerned 

and indicating that section 93 of the Act is an inspection 

act only. 

* 

The above was the interpretation of the War De¬ 
partment on Section 77 at the time the cause of 
action herein arose and at the time the suit was filed, 
although the War Department violated the rights jwhich 

had accrued to this relator bv virtue of theirt own 

%/ 

i 

interpretation of the act. After the suit was j filed, 
to wit, on January 1, 1929, the Department apparently 

I 

recognizing the very justice of the relator's case, under¬ 
took to change their interpretation in a redundant, 
tautological manner, apparently having this situation 
in mind, but the relator respectfully subn its thgt its 
original construction of the act was in force and effect 
when thev undertook summarily to discharge him! as a 
Guard officer and their attempt to change theirj con¬ 
struction is a belated one, for the apparent purpose 
of creating rules ex post facto. 

Colonel Gladman was informed of his appointinent 
on Form Number 3-A. M. B. It is respectfully j sug¬ 
gested that the War Department should be compelled 
to file a copy of this form in the record and that the 
court should take judicial notice of it. The importance 
lies in the fact that on the reverse side there is a copy 
of Section 77 of the National Defense Act, which plainly 
indicates their construction as to how an officer rnav 
be removed; while no mention whatsoever is made by 
them of Section 93. j 

Did Congress intend bv this Act that Guard Officers 
of the District should have the benefits of Section 

I 

77, regardless of any action that might be taken under 
Section 93? ! 
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The relator respectfully submits that the answer 
which he has quoted to the second question is germane 
likewise to this. A further answer is respectfully 
submitted as contained in the 118th article of War, which 
now provides: 

“No officer shall be discharged or dismissed 
from the service except by order of the President 
or by sentence of a general court-martial; and in 
time of peace no officer shall be dismissed except 
in pursuance of the sentence of a general court- 
martial or in mitigation thereof.’’ 

It is respectfully submitted that the statute pre¬ 
scribes the wav in which Federal recognition mav 
be withdrawn and that the letter of August 14, 1928, 
set forth in paragraph four of the petition does not 
come within anv of the statutorv methods. 

V V 

In this connection, the relator respectfully invites 
the court’s attention to Army regulations 20-30, de¬ 
fining the duties and powers of inspectors general in 
investigations, part of which reads as follows: 

“The Inspector General’s Department is an 
instrumentality placed at the disposal of the 
Secretarv of War to assist him in militarv ad- 

* V 

ministration. It is not in any sense a tribunal; 
it has no power to reacli findings or to impose 
punishment.’’ 

The relator, therefore, submits that Section 93 
is a pure inspection statute and that the power to 
relieve an officer of his duties is contained in Section 
77 of the National Defense Act. 

THE REMEDY 

The difference in viewpoint between the appellants 
and the appellee is wholly epitomized on pages 8 and 
9 of the appellants’ brief, wherein they say, “It vests in 
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the Secretary of War an absolute power/ 7 The ap¬ 
pellee respectfully submits that absolute power! vests 
nowheres in a constitutional form of Government 
and has neither been conferred by the Statute or by 
the common law upon any officer, however exalted he 
may be. The appellee confidently submits that the 
procedure is for a writ of certiorari but if he is mistaken 
in his remedy, it is for the court to send him to the 
tribunal where he belongs under the statute Which 
authorizes such procedure and surely his right is not 
to be defeated because lie has chosen the wrong appli¬ 
cation. i 

The relator has no difference with those cases Which 
have been cited by counsel for the appellants to the 
effect that the courts have no jurisdiction over the 
Army. In Reaves vs. Ainsworth, 219 U. S. 300-307, 
the court differentiated between cases involving the 
Army and the Militia in times of peace. 

This case, as far as procedure is concerned, 1. e., 
the application for writ of certiorari, was cited approv¬ 
ingly in Degge vs. Hitchcock, 229 U. 8. 170. j 
The Army and Militia were differentiated by the court 
in Johnson vs. Sayre, 158 U. 8. 114. 

The case of People Ex Rcl. Smith vs. Hoffman,! 160 
X. Y. 472-473-470 and which was cited by the Supreme 
Court in the Ainsworth case, supra, holds that! the 
writ of certiorari is a proper writ and that the relator 
has a remedy against tribunals of the Militia which 
do not comply with the law. 

These cases are not quoted at length in the hope 
that the Court might find time to read them. 

It is respectfully submitted that the Militia is | not 
the Army and is not subject either to the same rules or 
to the same reason which governs tne Army. In; the 
States the Militia is under the command entirely of; the 
State officers, of which the Governor is the Commander- 
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in-Cliief. In the District of Columbia the President 
exercises the functions that the Governor would exercise 
otherwise, but even in that instance he appoints officers 
of the Militia on the recommendation of the Com¬ 
manding General (Section 13 of Act of March 1, 1SS9, 
as amended), whereas in the regular Army he appoints 
bv and with the advice and consent of the Senate. 
The provision making the President Commander-in- 
Chief of the Militia (Section 6, Act of March 1, 1SS9, 
as amended) is totally apart and distinct from the 
Acts of Congress relating to the regular Army. The 
law provides the manner in which the Militia officers 
may be removed and it is respectfully subn it ted that 
thev can not be removed in anv other manner. These 
sections have been quoted, for convenience, in the 
petition and are known as Section 19 of the Act of 
March 1. I1SS9, as amended, and Section 77 of the 
National Defense Act. (Rec., p. 13.) The Court will 
be handed at the time of the argument a copy of the 
National Defense Act, which has been annotated and 
indexed, in an effort to show the distinction between 
the regular Armv and the Militia, as made bv the statute. 

It is respectfully submitted that the procedure for 
removing an officer from the Militia as set forth in the 
National Defense Act is exclusive. Men, who hold 
themselves in readiness to respond to the defense of 
the Country and at the same time subject themselves 
to discipline that they might be ready for such emer- 
gencv are, under the law, entitled to be heard before 
thev are summarily dismissed. 

The following sections of the United States Con¬ 
stitution will serve to show the total separation of the 
Militia from the Army. Article 1, Section 8 (two sec¬ 
tions) ; Article 2, Section 2; Amendment 5: Amendment 2. 

The distinction between the regular Army and the 
Militia is nothing new. 
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Lexington, Concord, Bunker Hill—possibly the United 
States—would not have been, were it not for the Militia. 
The only regular Army that the Colonies knew sup¬ 
ported the Crown. Citizens ready to fight fori prin¬ 
ciples are quite different from soldiers of a regular 
Army. They have been thus regarded throughout 
the whole of English and American History. Black- 
stone has given a very instructive history of the matter 
in the chapter on Military Estates (Blackstone, iBook 
1, Chapter 13, original page 412). An epitorpe of 
this chapter may be found in Cooley’s Blackstone, 4th 
Edition, Volume 1, page 349. 

i 

The name of the standing army was hateful to our 
English ancestors as subversive to liberty (Macaulay 
History of England, Chapter III, Par. 16, et |seq.; 
edition by Ernest Rhys, page 226). See also Pollock 
and Maitland History of English Law, Yol. 1, Second 
Edition, page 254. j 

It is earnestly and respectfully submitted that jboth 
in the present and past, both in reason and authority, 
that there is an important difference between! the 
regular Army and the Militia and that the discipline 
of one is not the rule of the other in times of phace. 

The contention is made by the defendants 
the relator has not exhausted his remedies in the 
partment. It is not apparent to what remedies 
Testimonv was taken without his consent 
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De- 
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knowledge, entirely ex parte and when asked fqr a 
copy it was refused him. Attempt was made to deprive 
him of his commission for reasons which had no force 
of law and which were inconsistent in themselves jand 
he was summarily dismissed. What further he cpuld 
do is not apparent. (Rec., pp. 14 to 20.) 

The Act of the Militia officers does not purport 
to have been bv authoritv of the President as in Myers 
vs. United States, 227 Lh S. 106. The dismissal in 
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the case at Bar in one instance seems to have been 
“By direction of the Secretary of War" (Par. o of the 
bill) and in the other instance, “Under the provisions 
of Section 19, Act of Congress, approved March 1, 
1SS9, as amended, By Command of Major General 
Stephan." The facts here are more like those in 
United States vs. Perkins, 110 U. S. 483, differentiated 
in the Myers case at page 101. 

It is respectfully submitted that this is a government 
of laws and not of men, that the men who make the 
laws and who execute them are subject to them. No 
matter how exalted one mav be and no matter how 
much he shall be entitled to respect, both personal 
and official, he is subject to the law; for no man and 
no official is above the law. The Militia officers in 
this case, under color of the law, have violated it and 
this relator comes to the court for relief. 

It is respectfully submitted that the judgment below 
should be affirmed. 

Respectfully submitted, 

H. WIN SHIP WHEATLEY, 
i Attorney for Appellee. 




